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(i) 


QUESTIONS PRESENTED 
| 
1. Where a special inquiry officer in a deportation hearing received and 
read confidential information relating to the appellant's eligibility for 
suspension of deportation contrary to the Attorney General's regulations, 
was appellant accorded a fair hearing and should his deportation order 


be set aside ? 





2. Under the foregoing circumstances, where the special inquiry officer 
testified that he did not remember the contents of the confidential informa- 
tion but that it did not influence him, was such testimony conclusive on the 
District Court and did it require the quashing of a subpoena duces tecum 


for the confidential report because of its irrelevancy ? 


3. Did the District Court improperly quash the appellant's subpoena duces 


tecum contrary to Jencks v. United States, 353 U. S. 657 (1957) and Com - 


munist Party of U. S. v. Subversive Activities Control Board, 254 F. 2d 
314 (C.A.D.C., 1958) ? 


4. Did the evidence below, consisting of deposition testimony and docu- 
mentary proofs establish that appellant's deportation hearing was unfair 





and prejudged ? 


5. Was appellant denied a fair hearing when he was refused an oppor- 
tunity to submit a brief at his deportation hearing and prior to the deci- 
sion of the special inquiry officer to deport him ? 
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2 
STATEMENT OF FACTS 


The facts of the case insofar as they relate to the appellant's 
biographical details are undisputed. He is a native of Italy, fifty-nine 
years of age and is married to an American citizen whom he is support- 
ing. He first entered the United States lawfully for permanent residence 
on July 13, 1920,'and then again in 1933 with a re-entry permit after a 
short trip to Italy. (Amended Complaint, par. 2, admitted by Answer.) 
(J. A. 9, 12). Hehas been in the United States continuously since 1920 
except for his 1933 trip abroad. 


In 1926 appellant was convicted of violating the Harrison Narcotic 


Drug Act (26 U.S.C. 3220, et seq.). Deportation proceedings, instituted 


against him in 1939, were discontinued upon a finding that his crime did 
not involve moral turpitude. (Amended Complaint, par. 5-7 and Answer; 
J. A. 9, 12a). In 1953 deportation proceedings were instituted anew 
against appellant under the 1952 Immigration and Nationality Act 

(8 U.S.C. 1251(a)(11)). At this second deportation hearing appellant con- 
tended that he was not subject to deportation and that if he were, he 
should be granted suspension of deportation. His contentions were over- 
ruled by the deportation special inquiry officer, Loyd Matson, and an 
appeal to the Board of Immigration Appeals was dismissed on January 28, 
1954. Both the special inquiry officer and the Board found Parisi deport- 
able as a matter of law. Suspension of deportation was denied by the 
special inquiry officer and the Board upon different grounds. The special 
inquiry officer denied suspension of deportation upon the ground that 
Parisi could not show exceptional hardship if deported nor good moral 
character. The refusal to find good moral character was predicated 
upon his failure to support his wife during a time when Parisi was sup- 
ported by a cousin (Special inquiry officer's opinion of November 4, 

1953, J. A. 88). The special inquiry officer specifically found that 
appellant was present in the United States for the statutory ten-year 
period (Ex. 1, J..A. 77). The Board of Immigration Appeals refused to 
adopt the findings of the special inquiry officer. Instead, it predicated 
denial of suspension because: 
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"There is almost a complete absence of any 
proof of physical presence or good moral char-, 
acter from 1943 to 1949. We hold, therefore, | 
that the respondent has failed to establish that | 
he meets the statutory requirements for sus- 
pension of deportation."" (Opinion of Board of 
Immigration Appeals of January 25, 1954, p. 6; | 
Ex. 2, J. A. 99.) 





During the deportation hearing, the special inquiry officer advised 
counsel for Parisi as follows (Immigration Minutes, p. 13; Defendant's 
Ex. 1): | 

"You are granted an exception which youare | 
privileged to discuss in a brief after an opinion | 
has been rendered." 

Objection was specifically made to this procedure in a brief before 
the Board of Immigration Appeals (Defendant's Ex. 1). The Board 
decided that this ruling was in conformity with applicable regulations, 
stating (Opinion, January 28, 1954, p. 3; Ex. 2, J. A. 95): | 


| 





"Part 242 of 8 C.F.R., which contains the regu- 

lations issued pursuant to the statutory authority 
mentioned, does not confer upon counsel for an | 
alien in a deportation proceeding the right to sub- 
mit a brief prior to the decision of the special | 
inquiry officer * * *. We find, therefore, that | 
the procedure followed by the special inquiry | 
officer concerning this matter was entirely in 
accordance with the regulations mentioned." 


It will be noted, therefore, that the Board ruled specifically on the 
issue presented. No claim was made administratively, as the Govern- 
ment now asserts, that no request was made for an opportunity to sub- 
mit a brief. (Answer to par. 11 of Amended Complaint; J. A. 12a). 





The special inquiry officer, Loyd Matson, in interrogatories sub- 
mitted to him and in testimony taken by deposition admits that: 


1. He had read in newspapers about the Attorney General's pro- 
gram to deport 100 so-called racketeers. Former Attorney General 
McGranery's testimony and documentary proof that this program was 
one to deport designated aliens were submitted (Ex. 3, 4,5; J. A. 100-2). 
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2. That prior to rendering his opinion and during the course of 
the hearing he was advised orally or in writing that Parisi was included 
on the Attorney General's list or program. (Interrogatories #5 of 
Matson; J. A. 14). Interrogatories of Thomas Finucane, Chairman of 
the Board of Immigration Appeals, discloses that advice that a case 
was within the Attorney General's program was conveyed as follows 
(J. A. 18): 

"CONFIDENTIAL 


LIST CASES WHICH ARE PRESENTLY BEFORE 
THE BIA 


January 13, 1954 
RACKETEERS 
NAME 
PARISI, GIOACCHINO £E-80814 OA 12/16/3; MB 1/6/4 
CONFIDENTIAL" 


It is further admitted that Parisi was placed on the Attorney General's 
list in January, 1953, and that advice to that effect was communicated 
to the field office of the Immigration Service during the same month. 
(Interrogatory of Robert Toomey; Ex. 11, J. A. 13.) 


3. That he was furnished ex parte and after the close of the hear- 


ing a confidential report on Parisi which he read prior to rendition of 
his decision. He does not now remember the contents of this report 
(J. A. 121-2) but nevertheless asserts that it had no bearing on his 
opinion in view of his failure to refer to it in his written decision 

(J. A. 123). 


Government representative, Morris Perlovsky, testified that he 
was the examining officer in the Parisi case, that he gave a confidential 
envelope to Matson, that he could not now recall its contents, but that his 
main purpose in giving confidential information to the hearing officer 
would be to give him material relating to moral character (J. A. 128). 


At the trial, herein, the confidential report was subpoenaed 
(J. A. 24). On motion made to quash the subpoena, solely upon the 





+) 


ground that the material sought was immaterial (J. A. 25), the Trial 
Judge, without reading the confidential report or knowing its contents, 
granted the motion (J. A. 56, 60). The Trial Judge stated that the Court 
was bound by Matson's deposition testimony (J. A. 60), that Matson did 
not predicate his decision to deny suspension on the confidential informa- 


tion, and that, whatever its contents, it was irrelevant and immaterial. 
(Findings 3 and 4, J. A. 30.) Judgment was rendered for appellee 
(J. A. 31) and this appeal followed. 


STATUTES AND REGULATIONS 


Section 244(a)(5) of the Immigration and Nationality Act of 1952, 
66 Stat. 163, 214, 8 U.S.C. 1254(a)(5) provides in pertinent part as 


follows: | 
"Sec. 244. (a) As hereinafter prescribed in 
this section, the Attorney General may, in his 
discretion, suspend deportation and adjust the 
status to that of an alien lawfully admitted for 
permanent residence, in the case of an alien 
who— 
* * * * * * 
(5) is deportable under paragraph 
(4), (5), (6), (7), (11), (12), (14), (15), 
(16), (17) or (18) of section 241 (a) for 
an act committed or status acquired 
subsequent to such entry into the United 
States * * *; has been physically pre- 
sent in the United States for a continu- 
ous period of not less than ten years 
immediately following the commission 
of an act, or the assumption of a status, 
constituting a ground for deportation, 
and proves that during all of such period 
he has been and is a person of good moral 
character; has not been served witha 
final order of deportation issued pursuant 
to this Act in deportation proceedings up 
to the time of applying to the Attorney 
General for suspension of deportation; 
and is a person whose deportation would, 
in the opinion of the Attorney General, 
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result in exceptional and extremely 
unusual hardship to the alien or to 

his spouse, parent, or child, who is 

a citizen or an alien lawfully admitted 


for permanent residence." 
x* * * * * * * 


8 C.F.R. 242.54(d) (1952 ed.), 17 F.R. 11515, provides in pertinent 
part: 


"g@ 242.54 Contents of records; evidence 
* KO 


"(d) Application for discretionary relief. 
* * * at any time during the hearing the re- 


spondent may apply for suspension of deporta- 
tion on Form I-256A for for voluntary departure, 
under section 244 of the said Act. The burden 

of establishing that he meets the statutory re- 
quirements for discretionary relief shall be upon 
the respondent. He may submit any evidence in 
support of his application which he believes 
should be considered by the special inquiry 
officer." 


8 C.F.R. 242.61(a)(1952 ed.), 17 F.R. 11515, provides, in pertinent 
part: 


"8 252.61 Decision of special inquiry of- 
ficer—(a) Preparation of written decision. 
Except as provided in paragraph (b) of this sec- 
tion and 8 242.76, the special inquiry officer 
Shall, as soon as practicable after the conclu- 
sion of the hearing, prepare a written decision 
signed by him which shall set forth a summary 
of the evidence adduced and his findings of fact 
and conclusions of law as to deportability, un- 
less such findings and conclusions are waived 
by the respondent orally during the hearing or 
by written waiver filed with the special inquiry 
officer after the conclusion of the hearing. If 
the respondent has applied for discretionary 
relief in accordance with the provisions of 
8 242.54 (d), the decision shall also contain a 
discussion of the evidence relating to the alien's 
eligibility for such relief and the reasons for 
granting or denying such application. * * *" 





fi 
8 C.F.R. 244.3 (1952 ed.), 17 F.R. 11517 provides: 


"g 244.3 Use of confidential information. 
In the case of an alien qualified for voluntary 
departure or suspension of deportation under 
section 242 or 244 of the Immigration and 
Nationality Act the determination as to whether 
the application for voluntary departure or sus- 
pension of deportation shall be granted or 
denied (whether such determination is made 
initially or on appeal) may be predicated upon 
confidential information without the disclosure 
thereof to the applicant, if in the opinion of the 
officer or the Board making the determination 
the disclosure of such information would be 
prejudicial to the public interest, safety, or 
security." 





SUMMARY OF ARGUMENT 


| 

At appellant's deportation hearing a confidential report was sub- 
mitted ex parte and read by the hearing officer (known as a special in- 
quiry officer) prior to the determination herein to deport appellant and 
deny him suspension of deportation because of his ineligibility for such 
relief. The Government has, however, acknowledged and the Supreme 
Court has recognized in Jay v. Boyd, 351 U. S. 345 (1955) that utiliza- 
tion of confidential information to determine eligibility for suspension 
(as distinct from its discretionary exercise) is not authorized by the 





Attorney General. | 


Appellant contends that the use of the confidential report herein 
rendered his deportation hearing unfair. He also contends that his case 


was prejudged by reason of communications to the special inquiry 
officer that appellant was a racketeer and within the Attorney General's 
special deportation program. U.S. ex rel. Accardi v. Shaughnessy, 

347 U. S. 260 (1953). The evidence established such improper utilization 
of confidential information and prejudgment. However, even if it did not, 





such lack of proof was due to the erroneous quashing of appellant's 
subpoena for the confidential report. Disclosure of this report was 
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denied appellant upon the ground that it was immaterial. Contrary to 
Jencks v. United States, 353 U. S. 657, 667 (1957) and Communist Party 
of U. S. v. Subversive Activities Control Board, 254 F. 2d 314, 327-8 
(C.A.D.C., 1958) the trial court refused to permit impeachment of the 
deposition testimony of the special inquiry officer through this report. 
He considered the deposition testimony conclusive and contrary to the 
Jencks and Communist Party cases, he determined the irrelevancy of 
the subpoenaed document without even reading it or knowing its contents. 
This was clear error. 


The refusal of the special inquiry officer to allow the submission 
of briefs or argument before his decision likewise rendered the deporta- 
tion hearing unfair. Morgan v. United States, 298 U. S. 468, 480, 481 
(1935). 


ARGUMENT 


I 


APPELLANT WAS ENTITLED TO A FAIR HEARING 
ON THE ISSUE OF ELIGIBILITY FOR SUSPENSION 
OF DEPORTATION 


8 Code of Federal Regulations, 244.3 (1952 ed.) provides: 


In the case of an alien qualified for * * * sus- 
pension of deportation under Section 242 or 244 
of the Immigration and Nationality Act the deter- 
mination as to whether the application for * * * 
suspension of deportation shall be granted or 
denied (whether such determination is made 
initially or on appeal) may be predicated upon 
confidential information without the disclosure 
thereof to the applicant, if in the opinion of the 
officer or the Board making the determination 
the disclosure of such information would be pre- 
judicial to the public interest, safety or security." 


This regulation is, however, qualified by 8 C.F.R. 242.61 which 
requires the decision of special inquiry officers to: 
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"contain a discussion of the evidence relating | 
to the alien's eligibility for such (discretionary) | 
relief and the reasons for granting or denying 
such application." | 


In discussing 8 C.F.R. 244.3, the Government in its brief at 
page 49 in Jay v. Boyd, 351 U. S. 345 (1955) states: 


| 
{ 


"This regulation does not permit an unlimited 
use of undisclosed confidential information. 
The Attorney General has not authorized its 
use in making determination as to the appli- 
cant's statutory eligibility for relief. Its use 
is permitted only in determining whether 
discretion should be exercised, and, even then, 
only when ‘the disclosure of such information 
would be prejudicial to the public interest, 
safety, or security.’ " 


In Jay v. Boyd, 351 U. S. 345 at 351-353, this distinction was 
adopted. The Court said: | 


"For purposes of effectuating these statutory 
provisions, the Attorney General adopted 
regulations * * * allowing the alien-applicant 
to submit any evidence in support of his appli- 
cation; requiring the special inquiry officer to 
present evidence bearing on the applicant's 
eligibility for relief; and requiring a ‘written 
decision’ with 'a discussion of the evidence | 
relating to the alien's eligibility for such 
relief and the reasons for granting or denying aut ch 
application.' 


** * kK * 


"We note that petitioner does not suggest that he 
did not receive a full and fair hearing on evi- 
dence of record with respect to his statutory 
eligibility for suspension of deportation. 


x * * * * 


"Eligibility for the relief here involved is gov- | 
erned by specific statutory standards which pro- 
vide a right to a ruling on an applicant's eligi- | 
bility. However, Congress did not provide 
statutory standards for determining who, among) 
qualified applicants for suspension should receive 
ultimate relief." 
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The distinction between statutory eligibility for discretion in the 
form of suspension and the exercise of such discretion was likewise 
urged by the Government and adopted in U. S. ex rel. Matranga v. 
Mackey, 210 F. 2d 160 (C. A. 2, 1954, cert. denied 347 U. S. 967). 


Thus, it is clear from the foregoing that confidential information 
could not be used to determine eligibility for suspension and that its 
use in this connection denies an alien the fair hearing to which he is 
entitled on this issue under regulations having the force and effect of 
law. 


ba 
APPELLANT WAS ENTITLED TO A FAIR HEARING 


ON THE ISSUE OF DEPORTABILITY 
At the time appellant was accorded his deportation hearing in 
1953, it was not clear that he was deportable as a matter of law. On the 
contrary, the Sixth Circuit subsequently ruled in Catalanotte v. Butter- 
field, 236 F. 2d 955 (C. A. 6, 1956), on identical facts, that an alien like 
plaintiff was not deportable. The Supreme Court reversed in Mulcahey v. 
Catalanotte, 353 U. S. 692 (1957). 


Even though plaintiff may be clearly deportable and not entitled to 
suspension of deportation (to be discussed below) he is, nevertheless, 
entitled to a fair hearing by reason of the due process clause of the 
Fifth Amendment. Sung v. McGrath, 339 U. S. 33 (1950). 


The mandate of the applicable immigration regulations having the 
force and effect of law (U. S. ex rel. Accardi v. Shaughnessy, 347 U. S. 
260), is that: 

"The special inquiry officer shall conduct a 
fair and impartial hearing."" 8 C.F.R. 242.53(b). 

The hearing contemplated by the immigration law and regulations 
is a fair and impartial one. In administrative hearings the liberty of 
individuals should be "protected by the rudimentary requirements of 
fair play. These demand ‘a fair and open hearing' . . . Such a hearing 


has been described as an ‘inexorable safeguard.'"" (Morgan v. United 
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States, 304 U.S. 1, 14, 15 (1938). And in this connection, it should be 
observed that the "fact that a judgment may be justified on the merits 
does not obviate the requirements of a fair hearing." National Labor 
Relations Board v. Bryan Mfg. Co., 196 F. 2d 477, 478 (C. A. 7, 1952); 
Montgomery Ward & Co. v. National Labor Relations Board, 103 F. 2d 
147, 149 (C. A. 8, 1939); Sung v. McGrath, 339 U. S. 33 (1950). 





In Sung v. McGrath, supra, the alien was denied oroceaural due 
process through failure to comply with the Administrative Procedure 
Act before the hearing officer. He was clearly deportable for over- 
staying his entry as a seaman. Nevertheless, the denial of due process 
before the hearing officer resulted in the quashing of a deportation order. 


04 
THE USE OF CONFIDENTIAL INFORMATION 
PRECLUDED THE FAIR HEARING REQUIRED BY LAW 
The record herein on the use of confidential information is neces- 
sarily deficient. The confidential report submitted to Matson, the 
special inquiry officer, was subpoenaed but a motion to quash upon the 
ground of irrelevancy was, we believe, erroneously granted by the Court 


below (J. A. 61). | 
The defense, herein, was that although Matson read the confidential 
report it did not influence him. Matson makes this contention, although 
he does not now remember the report. The Government studiously 
avoided submitting the report to him to refresh his reco}lection. Accord- 
ingly, all Matson could say was that it was his general custom, although 
required by neither statute or regulation, to mention the confidential 
report in his opinions where it influenced him.! We submit that such a 
custom or practice is not evidence of what occurred herein. Cufari et 
United States, 217 F. 2d 404 at 406 (C. A. 1, 1954); Smallfield v. Home 





1 "But in ordinary affairs of life a habit or custom seldom has such an in- 
variable regularity * * *." I Wigmore on Evidence, Srd Ed., p. 519. 
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Insurance Co. of New York, 244 F. 2d 337, 340 (C. A. 9, 1957); Masters v. 
United States, 229 F. 2d 677 (C. A. 6, 1956); Barry v. Hall, 98 F. 2d 222, 
228 (C. A. D. C. 1938). 


Custom or practice, where admitted, to establish what occurred 
in a specific instance must meet exacting conditions. The circumstances 
of other cases must be shown to be the same as the instant case. Johns- 
town Tribune Pub. Co. v. Briggs, 76 F. 2d 601 (C. A. 3, 1935). Evidence 
should be adduced to show the custom or practice as one regularly fol- 
lowed. Commercial Standard Ins. Co. v. Gordon's Transports, 154 F. -:2d 
390, 394 (C. A. 6, 1946). Moreover, to be admissible or have weight the 
customs should be one that existed over a long period of time and that 
has been established by clear and satisfactory evidence of instances of 
actual practice and not merely by opinions of witnesses. U.S. Shipping 
Board Emergency Fleet Corp. v. Levensaler, 290 Fed. 297 (C.A.D.C.., 


1923); Parkway Baking Co. v. Friehofer Baking Co., 255 F. 2d 641, 647 
(C. A. 3, 1958). 


In the instant case, there was no testimony that all special inquiry 
officers referred to confidential information in their opinions when they 
were influenced by it. On the contrary, Matson admitted that it was not 
a universal practice (J. A. 124). Nor was there any evidence that it was 
a requirement of statute, regulations or instructions. No evidence was 
introduced to show how long the alleged custom was followed.” Finally, 
Matson did not testify nor did the Government produce instances to show 
that he always referred to confidential reports in his opinion where it 
influenced his judgment. On the contrary, Matson merely gave opinion 
testimony without present recollection of this case or of the confidential 
report, that: 

"If what was in the confidential report in any way 


had any bearing upon the opinion that I rendered, 
I would have said so in the opinion * * *" (J. A. 123). 


2 The regulations (8 C.F.R. 244.3) authorizing the use of confidential infor- 

mation became effective on December 24, 1952. Obviously by November, 
1953, when Matson rendered his opinion, no custom under these regulations 
could have been established for a long period of time. 
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The best evidence as to whether that report influenced the written 


opinion herein (J. A. 73) would be the report itself. A comparison 
might show that both documents were unrelated in their contexts. On 





the other hand, a comparison might show that the written opinion copied 
language verbatim from the report. Obviously, the suppression of the 
report under these latter circumstances was highly prejudicial to appel- 
lant (See Point IV, infra). Nevertheless, the Trial Judge not only accepted 
Matson's hypothetical conclusion that he would have referred to the con- 
fidential report if it influenced him, but decided that it precluded the 
Court from admitting the confidential report in evidence to impeach 
Matson (J. A. 60, 61). This, we believe, was error. We discuss the 
matter in Point V, herein. 


The confidential report would strengthen our case by proof of: 





(a) The adverse information supplied relating to appellant's 
eligibility for suspension. 


(b) The purpose of the Attorney General's deportation program 
and prejudgment. 


(c) Inconsistencies in the testimony of the special inquiry officer 





and his impeachment as a witness. 


Nevertheless, even without the report, we submit that the record 
shows the improper use of off-the-record information. 


The special inquiry officer in a deportation case has the respon- 
sibility of conducting a fair and impartial hearing and his findings are 
binding upon the Board of Immigration Appeals which inn acts in an 
appellate capacity. 





U. S. ex. rel. Brzovich v. Holton, 222 F. 2d 840 (C. A. 7, 1955). 
Yee v. Barber, 225 F. 2d 707 (C. A. 9, 1955). | 


The appellant "is entitled to a full and fair disposition of his con- 
tentions at every level of operation * * * anda review * * * may not 
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serve to supply a deficiency in a fair hearing * * *.'' Mintz v. Howlett, 
207 F. 2d 758, 762 (C. A. 2, 1953). See also: United States v. Peebles, 
220 F. 2d 114, 119-120 (C. A. 7, 1955). 


That the special inquiry officer was influenced by considerations 
not of record is clear from his decision. Although the appellant has 
been here for 38 years, is in poor health, is 59 years of age, and is 
supporting an ill wife, he found that his deportation would not result in 
exceptional hardship (Ex. 1, J. A. 89). In cases of aliens here over 30 
years without any family ties, the Board of Immigration Appeals has 
found exceptional hardship. Matter of Suarez, A-5012797 (July 31, 1956); 
Matter of A, A-10291500 (October 10, 1957). 


In Matter of A (A-10291500) decided October 10, 1957, the Board 
of Immigration Appeals granted suspension of deportation to an alien 
who had no family ties in the United States. The Board stated: 

"The fact that he has lived in the United States 
for a long period of time (36 years) and has no 
home in a foreign country, unquestionably estab- 
lishes that his deportation would result in an 
exceptional and extremely unusual hardship to 
him." 

The instant case is stronger, considering that Parisi has a 
dependent, ill wife and that he himself is in poor health. 


The special inquiry officer further found that Parisi was not of 
good moral character because he failed to support his wife from 1940 to 
1949 during which period he was unemployed and his living expenses and 
his substantial hospital expenses were paid by a cousin (Immigration 
Minutes, pp. 59-60). There isn't the slightest evidence of record to show 
that Parisi was able to support his wife during this period. The evidence 
is to the contrary. A finding of bad moral character under these facts of 
record is completely unwarranted. 


Official press releases issued by the Department of Justice the 
day after the special inquiry officer rendered his opinion describe 


Parisi as a racketeer and as a close associate of Joe Adonis and Albert 
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Anastasia (Ex. 9, J. A. 131). This information was not in th 


e adminis- 


trative record. The evidence of record showed that appellant is not a 


racketeer, but is gainfully employed in a dress factory, that 


religious and well regarded in Hazleton, Pennsylvania (Imm 
Minutes, pp. 20-44, 63). 


associated either with Adonis or Anastasia. Obviously, this) 


was contained in the confidential reports herein and obvious 
tain to eligibility for suspension of deportation. In addition, 


he is deeply 
igration 


No evidence of record shows that he is closely 


information 
ly they per- 
‘this is the 





type of information which prejudices the entire alec peering 


rendering a fair consideration impossible. 


The undisputed background of unfairness herein is as follows: 


(A) On October 2, 1952, Attorney General McGranery 
that he planned to deport 100 alien racketeers. This inform; 


announced 





ation was 


reflected in the New York Times of the following day. Mr. McGranery 
(Ex. 3, J. A. 99-102) identified the New York Times of October 3, 1952 


(Ex. 4, J. A. 102) and the Washington papers (Ex. 5, 6, J. A. 


103-4) of 


the same day as accurately reflecting his program. Similar statements 


appeared in the Philadelphia Press (Ex. 8, J. A. 131). 


(B) The special inquiry officer herein admitted in a deposition 
taken on November 1, 1957, that he undoubtedly read both the New York 
Times and the Philadelphia papers of October 3, 1952, which contained 


articles about Mr. McGranery's deportation program (J. A. 


(C) In January, 1953, appellant, Parisi, was included 


Attorney General's program. Information of this fact was c 





106). 
‘within the 


oOmmunicated 


to the Immigration Service in Philadelphia on January 23, 1953 (Ex. 11, 
J. A. 132). The special inquiry officer, Matson, was advised of the 





inclusion of Parisi within the Attorney General's program during the 


course of the hearing and prior to his decision herein (J. A. 


(D) Advice that an alien was included within the Attor 


program was communicated to Government officials secretl! 
man of the Board of Immigration Appeals acknowledged that 


munication about Parisi stated that he is a racketeer (J. A. 


14, 113). 


ney General's 
y. The Chair- 
the com- 

18). 


| 
i 
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(E) After the inclusion of Parisi within the Attorney General's 
program, and communication of that fact to the Immigration Service in 
Philadelphia where the special inquiry officer was employed, the depor- 
tation hearing herein was commenced on February 9, 1953 (Ex. 1, 

J. A. 74). 


(F) Before rendition of his opinion, the special inquiry officer 
received a confidential envelope containing a report relating to Parisi. 
This report was delivered to him ex parte (J. A. 119) and was read by 
him (J. A. 14, Questions 11 and 12). 


(G) The confidential report was given to the special inquiry 
officer in conformity with a practice of examining officer Perlovsky to 
report ex parte material relating to the good moral character of the 
alien (J. A. 128) - an issue relating to eligibility for suspension of 
deportation. 


{H) Neither the special inquiry officer (J. A. 121-2) nor the 
examining officer (J. A. 127) now remember the contents of the confiden- 
tial report. 


(1) The special inquiry officer ordered Parisi deported and denied 
suspension of deportation upon the ground that Parisi was ineligible for 
such relief. His decision was rendered on November 4, 1953 (Ex. 1, 

J. A. 73, 92). 


(J) On November 5, 1953, the Attorney General issued a press 


release” announcing the special officer's opinion and describing Parisi 


as a Hazleton, Pennsylvania, racketeer and a close associate of Adonis 
and Anastasia (Ex. 9, J. A. 131). This press release was received and 
was read by the Chairman of the Board of Immigration Appeals (J. A. 19, 
Question 9). 


3 Attorney General Rogers' present program against 100 racketeers will not 
result in publication of names as it "might be attacked as prejudicial in the 


event of trial." Address, Attorney General Rogers before Advertising Council, 
Inc., Washington, D. C., May 5, 1958, p. 6. 
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(K) There is not one iota of record evidence to show that Parisi 
is a Hazleton, Pennsylvania, racketeer or that he is a close associate 


of either Adonis or Anastasia. 


(L) On January 13, 1954, the following ex parte memorandum was 
sent to the Board of Immigration Appeals (J. A. 18, Question 8): 
"CONFIDENTIAL | 


LIST CASES WHICH ARE PRESENTLY BEFORE 
THE BIA 


January 13, 1954 


RACKETEERS 


Name File No. Status 


Parisi, Gioacchino E-80814 O.A, 12/16/3 
M 13 1/6/4 


CONFIDENTIAL" 


(M) The Board rendered its decision on January 28, 1954, dis- 
missing Parisi's appeal on the ground that he was not eligible for sus- 
pension of deportation (Ex. 2, J. A. 92, 99). | 


Thus it is clear, beyond doubt, on the admission of the Government 
witness Perlovsky that the confidential report related to good moral 
character - which issue related to eligibility for suspension of deporta- 
tion. This is strengthened by the Department of Justice Press Release 
(Ex. 9) accusing Parisi of being a racketeer and a close associate of 
Adonis and Anastasia. This again had a clear bearing on eligibility for 
suspension of deportation. It ill befits the Government to withhold this 
accusation from the administrative record and then to give it to the 





newspapers in an official release. Under its own regulations, moreover, 
as noted in Point I, submission and consideration of this ex parte infor- 
mation was unauthorized. It rendered the hearing unfair. The Trial 
Judge heard no oral testimony. As the evidence below consisted of 
depositions and documentary proofs, this Court is as well able as the 
Trial Judge to appraise the credibility of witnesses and draw inferences 
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from their testimony. Luckenbach v. United States, 157 F. 2d 250, 251 
(C. A. 2, 1946). We submit that the evidence below establishes the un- 
fairness of the deportation hearing herein. 


IV 


PREJUDGMENT OF ELIGIBILITY FOR SUSPENSION 
OF DEPORTATION OR OF DEPORTABILITY RENDERED 
THE HEARING UNFAIR 


Prejudgment of a deportation case renders the deportation hear- 
ing unfair. In re Osterloh, 34 F. 2d 223 (S. D. Texas, 1929); Strench v. 
Pedaris, 55 F. 2d 597 (C. A. 10, 1931). Prejudgment of suspension of 
deportation likewise renders a hearing unfair. U.S. ex rel. Accardi v. 
Shaughnessy, 347 U. S. 260 (1953); Marcello v. Bonds, 349 U. S. 302 
(1954). 


Here, unlike U. S. ex rel. Shaugnessy v. Accardi, 349 U. S. 280 
(1954), the following was established: 


1. That Parisi was included in the Attorney General's list or 
program before any deportation hearing or decision. 


2. That there was an Attorney General's list or program to deport 
100 racketeers. 


3. That the hearing officer was advised of the Attorney General's 


program and of Parisi's inclusion in that program prior to the hearing. 


4. That the hearing officer received confidential information about 
Parisi prior to the rendition of a decision. The confidential report was 
subpoenaed to show: 


(a) That it described Parisi as a racketeer 
whom the Attorney General desired to 
deport. 


(b) That it reflected upon Parisi's eligibility 
for suspension of deportation. 


(c) That it described the Attorney General's 
program as one to deport rather than to 
merely expedite cases. 
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9. The foregoing confidential information related to eligibility for 
suspension of deportation. In Accardi, eligibility was not in issue. 
Rather the issue there related solely to the exercise of discretion. 





We submit that even apart from the District Court's error in 
quashing the subpoena duces tecum, herein, a case of prejudgment was 
established. The Attorney General announced a program to deport 100 
racketeers. This announcement was made known to the special inquiry 
officer (J. A. 106) who was also advised that Parisi was within the pro- 
gram (J. A. 14). This advice was communicated to him prior to any 
administrative decision herein. Under these circumstances, any hear- 


ing or decision on the issue of eligibility for suspension was a sham and 
unfair. 


V 


THE DISTRICT COURT IMPROPERLY QUASHED 
APPELLANT'S SUBPOENA DUCES TECUM 





After Mr. Matson, the special inquiry officer, admitted in response 
to interrogatories that he had received and read a confidential report 
relating to appellant (J. A. 14), appellant was precluded from questioning 
Matson as to its contents by a claim of privilege and Matson's inability 
to remember (J. A. 119, 121). Thereafter, appellant served a subpoena 
duces tecum upon the Attorney General to produce this report (J. A. 24). 
The appellee moved to quash the subpoena (J. A. 25), not upon any claim 
of privilege, but upon the ground that it was immaterial and irrelevant. 
The District Court agreed without reading the report or knowledge of its 
contents (J. A. 56, 60, 61). The Court observed that it was bound by 
Matson's deposition testimony (J. A. 60) that his opinion was not in- 
fluenced by the confidential report (J. A. 123). | 





Matson first stated under oath on August 17, 1955, in response to 
interrogatories that he received and read a confidential report relating 
to appellant (J. A. 14). On November 1, 1957, in giving oral deposition 
testimony, Matson was, at first, unable to "remember now of anybody 
handing me a confidential report" (J. A. 118). Later, he accepted his 
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prior testimony that he "did receive a confidential report" (J. A. 118-9), 
admitting that his memory might have been fresher in 1955 (J. A. 119). 
He acknowledged, moreover, that he had read the report but that he had 
no recollection of "the documents that were in the confidential report, 
or any other confidential report" that he had ever seen (J. A. 121-2). 
Nevertheless, he affirmed as a conclusion, upon the basis of his custom- 
ary practice, that: 

"If what was in the confidential report in any 

way had any bearing upon the opinion that I 

rendered, I would have said so in the opinion, 

yes." (J. A. 123) 

Perlovsky, the examining immigration officer, testified that he 
gave Matson ex parte and prior to the rendition of his opinion a con- 
fidential envelope (J. A. 126-7). Confidential reports of this type in the 
main "had to do solely with conductivity and behavior as relating to 
moral character” (J. A. 128). However, he, too, had no specific recol- 
lection as to what the report stated in this particular case (J. A. 127). 


It was against this background that appellant subpoenaed the con- 
fidential report. The witnesses had no recollection of the contents of 
the report. Matson had given wavering testimony as to whether he even 
had received the report. Only the report itself could show whether it 
covered deportability, eligibility for suspension, or discretion alone. 
The report itself would be the best evidence of its effect on Matson and 
of prejudgment - of whether it contained a directive from the Attorney 
General to deny suspension of deportation and whether Matson followed 
its language verbatim in his opinion. Only the report itself would show 
whether Matson had testified accurately. It might impeach him.* Only 
the report itself could disclose whether it was relevant and of decisive 
influence on Matson. 


4 The deposition testimony of Matson is no more conclusive upon a trial court 
than oral testimony of 2 witness. Moreover, where findings of a trial judge 
rest on deposition testimony, the Court of Appeals is "as well able as the trial 
judge to appraise the credibility of the witnesses and draw interences from their 
testimony." Luckenbach v. United States, 157 F. 2d 250, 251 (C. A. 2, 1946). 
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It is now settled by decisions of this Court, that in civil cases and 
in administrative actions confidential reports may be subpoenaed and 
their production compelled. Communist Party of U.S. v. Subversive 
Activities Control Board, 254 F. 2d 314, 327-8 (C. A.D.C.., 1958). 


See also: 


U. S. ex. rel. Schlueter v. Watkins, 67 F. Supp. 556 (S. ID. N. Y¥. 
1946), affirmed 158 F. 2d 853. | 


United States v. General Motors Corp., 2 F.R.D. 528, 530 (N. D. 
Ill., 1942). | 


i 
' 
| 
i 
| 


United States v. Cotton Valley Op. Committee, 9 F.R.D, 719 (W. D. 
La., 1949), aff'd. 339 U. S. 940. 


Here no claim of privilege was made in the motion to quash and 


like the Communist Party case, supra, the fundamentals of fair play and 
simple justice demanded that the subpoenaed report be produced for use 
to impeach the Government witness, Matson. | 


1. This was not a fishing expedition as asserted below by appellee. 


The demand was for the: 


"production of specific documents and did not 
propose any broad or blind fishing expedition 
among documents possessed by the Govern- 
ment * * *," Jencks v. United States, 353 
U. S. at 667 (1957). 

2. Good cause is shown by showing relevancy and competency. In 

Jencks v. United States, supra, at page 667, it was said: 
"We reaffirm these essentials. 'For production | 
purposes, it need only appear that the evidence | 
is relevant, competent, and outside of any ex- | 
clusionary rule’ 344 U. S. at 420." 

3. The document was relevant. Matson, the special inquiry 
officer, testified in his deposition that he read the confidential report 
which appellant had subpoenaed, that he did not remember the contents 
but that it did not influence him. 
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Appellant was not bound by this deposition testimony of an adverse 
witness and he proposed to impeach this testimony of Mr. Matson. To 
do so, the report itself was relevant and material. It might, as we have 
indicated, show by its very contents that it not only influenced Matson 
but that his opinion copied its language verbatim. As the court said in 
the Jencks case, supra, at pages 667, 669: 


"The impeachment of that testimony was singularly 
important to the petitioner. The value of the re- 
ports for impeachment purposes was highlighted 
by the admission of both witnesses that they could 
not remember what reports were oral and what 
written, and by Matusow's admission: ‘I don't 
recall what I put in my reports two or three years 
ago, written or oral, I don't know what they were.' 
* * * a * * 
"Relevancy and materiality for purposes of produc- 
tion and inspection, with a view to use on cross- 
examination, are established when the reports are 
shown to relate to the testimony of the witness. 
Only after inspection of the reports by the accused 
must the trial judge determine admissibility - e.g. 
evidentiary questions of inconsistency, materiality 
and relevancy - of the contents and methods to be 
employed for the elimination of parts immaterial 
or irrelevant." 


Contrary to the Jencks case, the Trial Judge determined admissi- 
bility - not by inspection of the report, but blindfolded by not even read- 
ing it (J. A. 56, 60). We submit that he thereby erroneously prevented 


the admission of evidence which had a crucial bearing on the issues 
herein. This error requires reversal. 


VI 


THE HEARING WAS UNFAIR BECAUSE OF THE REFUSAL 
OF THE SPECIAL INQUIRY OFFICER TO RECEIVE BRIEFS 
PRIOR TO DECISION 


The Immigration Minutes reveal that at page 13, the special 
inquiry officer advised counsel: "You are privileged to discuss ina 
brief, after an opinion has been rendered" the basis for his objection. 

It thus appears that the special inquiry officer refused to consider argu- 
ment or permit a brief to be filed prior to his decision. 
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After this ruling during the course of the hearing it would have 
been superfluous to request the hearing officer to change his mind or to 
request permission to file a brief. Requests for reconsideration of 
examiner's rulings are not required by any rule or regulation of the 
Immigration Act. Nor will the courts require the exhaustion of such 
nugatory acts. Lovell v. City of Griffin, 303 U. S. 444, 452-453 (1937); 
Smith v. Cahoon, 283 U. S. 553, 562 (1930). | 


Moreover, it is clear that neither the Board of Immigration 
Appeals nor the hearing officer required such specific request for per- 


mission after the ruling on this subject. The Board specifically ruled 
that: | 


"8 C.F.R. 242.61(b) provides that respondent 
may submit a brief to the District Director for 
consideration of this Board in support of an 
appeal within ten days after an oral decision, 
and 8 C.F.R. 242.53(g) provides that counsel 
for an alien shall be permitted to state his ob- | 
jections succinctly and they shall be entered on 
the record. We find, therefore, that the procedure 
followed by the special inquiry officer concerning 
this matter was entirely in accordance with the | 
regulations mentioned." Opinion, January 28, 
1954, p. 3 (J. A. 95). 





It is, therefore, apparent that the Government cannot now raise 
an objection not raised administratively. United States v. Tucker Truck 


Lines, 344 U. S. 33 (1952); U. S. ex rel. Vajtauer v. Commissioner, 273 
U. S. 103, 113 (1926). | 


The reasoning of the Board cannot be supported. The quoted 
language refers to briefs being filed after an oral decision. There was 
no oral decision rendered in the instant case. | 


Under the immigration statute and regulations [8 U.S.C. 1252-b-1; 
8 C.F.R. 242.53(g)] specific provision is made for representation of the 
alien by counsel before the hearing officer. Representation by counsel 
necessarily includes the right to present a brief. If counsel may be 
silenced from written representation at this stage of the proceeding, 
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where is the line to be drawn? May he be precluded from cross-examina- 
tion or silenced entirely? Appellate due process before the Board of 
Immigration Appeals can no more take the place of due process at the 
initial hearing level than appellate argument before this Court can be sub- 
stituted for due process in the trial court. 


It is perfectly clear that in deportation proceedings an alien is en- 
titled to a due process hearing. Sung v. McGrath, 339 U. S. 33 (1950); 
Japanese Immigrant Case, 189 U. S. 86 (1902). A hearing includes not 
only the presentation of evidence but it also includes argument and the 
submission of briefs, which was denied herein. In Morgan v. United 
States, 298 U. S. at 480, 481 (1935), the court said: 

"The'hearing' is the hearing of evidence and 
argument. If the one who determines the facts 
which underlie the order has not considered 
evidence or argument, it is manifest that the 
hearing has not been given." 

Here the plaintiff had a hearing before a special inquiry officer 
but no opportunity to argue his case. In part, he was therefore deprived 
of counsel. See Handlovits v. Adcock, 80 F. Supp. 425 (D. C. Mich. 1948). 
The failure to permit counsel argument before rendition of decision was 
a deprivation of due process and rendered the hearing void. 


CONCLUSION 


For the reasons set forth above, we submit that the judgment below 
should be reversed. 


Respectfully submitted, 


JACK WASSERMAN 
DAVID CARLINER 


Warner Building 
Washington, D. C. 


Attorneys for Appellant 


WASSERMAN & CARLINER 
Of Counsel 
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1 
JOINT APPENDIX 


[ Filed January 29, 1954] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


GIOACCHINO PARISI, 
672 Monges Street 


Hazelton, Pennsylvania, _ Action for Declaratory 
Plaintiff, ° Judgment 


Vv. 


HERBERT BROWNELL, Attorney 


General of the United States, Civil Action No. 373-'54 


Defendant 


COMPLAINT | 

The plaintiff, Gioacchino Parisi, respectfully alleges: | 

1. That this is an action for a declaratory judgment under the 
Declaratory Judgment Act (28 U.S.C. 2201) and for review under the 
Administrative Procedure Act (5 U.S.C. 1001, et seq.). 

2. That the plaintiff is a native of Italy and first entered the 
United States lawfully for permanent residence on July 13, 1920. There- 
after the plaintiff reentered the United States lawfully for permanent 
residence with a reentry permit on August 31, 1933. 
| 3. That the defendant is the Attorney General of the United States 
and is charged with the statutory duty to determine after appropriate 
hearings whether aliens are to be deported from the United States, and 
supervises the administration of the Immigration and Naturalization 
Service and the Board of Immigration Appeals. 

4. That the plaintiff is married to an American citizen wife who 
is in ill health, and provides all her living expenses, and she is 





dependent upon him for support. 
5. That on November 27, 1926, the plaintiff was convicted of 
violation of the Harrison Narcotic Drug Act. ! 
6. That thereafter in 1939 the plaintiff was arrested in deporta- 
tion proceedings by reason of the aforesaid conviction for violation of 
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the Harrison Narcotic Drug Act. 
7. That thereafter in 1939 it was determined that the plaintiff had 
not committed a deportable offense and the deportation proceedings were 


terminated. 

8. That thereafter on February 9, 1953, the plaintiff was arrested 
a second time in deportation proceedings based upon his violation of the 
Harrison Narcotic Drug Act in 1926. That hearings were conducted in 
1953 and the plaintiff has been ordered deported. 

9. That the hearing officer who presided in the 1953 hearings was 
not appointed in conformity with the Administrative Procedure Act and 
was a temporary rather than a permanent special inquiry officer. 

10. That the hearing officer who presided at the 1953 hearing 
was subject to the control of officials of the Immigration and Naturaliza- 
tion Service who engage in prosecuting and investigatory functions. 

11. That the hearing officer who presided at the 1953 hearing was 
not qualified to conduct the aforesaid deportation hearing. 

12. That the aforesaid hearing officer refused to permit argument 
or the submission of briefs prior to the rendition of his decision. 

13. That prior to the final decision herein, the Attorney General 
issued press releases describing the plaintiff as a racketeer and a close 
associate of Joe Adonis. 

14. On information and belief, that in reaching the determination 
to deport plaintiff, the defendant acting through his agents, considered 
confidential material outside the record of hearing. 

15. Upon information and belief, that the deportation order herein 
was entered and plaintiff's case was considered by defendant and his 
subordinates in the light of unfavorable newspaper publicity and con- 
fidential information not disclosed to plaintiff. 

16. That by reason of the foregoing, the hearing accorded to the 
plaintiff in 1953 was unfair, null and void. 

17. That the deportation of the plaintiff has been ordered by 
reason of the exipost facto application of the 1952 Immigration and 
Naturalization Act, and the said act as construed and applied to the 
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plaintiff is unconstitutional. 


WHEREFORE, plaintiff prays for judgment declaring that 


i 
| 


(a) The deportation hearing herein was unfair, null and void; 


(b) The deportation order herein was null and void; 

(c) That the plaintiff is not subject to deportation; 
Restraining the defendant from taking plaintiff into 
and deporting him; 


For such other and further relief as may be appropriate. 


JACK WASSERMAN 


Attorney for Plaintiff 
Warner Bldg. 
Washington 4, D. C. 


LEMUEL B. SCHOFIELD, Esq. 
Of Counsel 


[ Filed January 29, 1954] 
MOTION FOR PRELIMINARY INJUNCTION 
The plaintiff by his attorney moves the Court for an order granting 





a preliminary injunction against the defendant, restraining the defendant 
from apprehending and deporting plaintiff pending determination of this 
suit and until further order of the Court, upon the grounds and in accord- 
ance with the prayers set forth in the complaint and other papers filed 


herein. 
JACK WASSERMAN 


Attorney for Plaintiff 
Warner Building 
Washington 4, D. C. 


AFFIDAVIT 
COMMONWEALTH OF PENNSYLVANIA 
CITY OF HAZLETON 
GIOACCHINO PARISI, being first duly sworn, deposes 
1. Iam married to a native born citizen of the United 


SS: 


and says: 
States and 


reside with her at 672 Monges Street, Hazleton, Pennsylvania. I am her 








& 
sole means of support and my wife is presently in ill health. 

2. I came to the United States originally in 1920 when I was ad- 
mitted for lawful permanent residence and I again came to the United 
States with a reentry permit in 1933 when I was again lawfully admitted 
to the United States for permanent residence. Accordingly I have been 
in the United States continuously with the exception of temporary trips 
abroad for over thirty years. 

3. That as appears from my immigration file and from the testi- 
mony of witnesses who were produced at my immigration hearing, I am 
a law-abiding resident of Hazleton, Pennsylvania where I attend church 
regularly and where I believe I enjoy a good reputation. 

4. Iam gainfully employed in the Nuremburg Dress Company in 
Pennsylvania. Although the Immigration Service contends that I received 
an income from gambling, I categorically deny that my income has been 
derived from this source. 

5. During the pendency of the immigration proceedings herein, I 
have been released on bond and have at all times abided by the condi- 


tions of my parole. In the event that a final order of deportation is up- 


held in my case, I will appear for deportation when required and my 
continued presence at large will not constitute a security risk or in any 
wise endanger the welfare of the United States. 
/s/ Gioacchino Parisi 
Subscribed and sworn to before me 
this 2ist day of December, 1953. 


/s/ Jennie. E. Watt 
Notary Public 


My com. expires March 7, 1957 
{ SEAL} 
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| My commission expires January 1954 


[ Filed January 29, 1954] 
AFFIDAVIT 


COMMONWEALTH OF PENNSYLVANIA ss: | 
CITY OF HAZLETON | 
FATHER FRANCIS F. MOLINO, being duly sworn, deposes and 





says: | 
1. Iam a priest of the Roman Catholic Church and have been 

pastor of the Most Precious Blood Church, Hazleton, Pennsylvania, for 
the past thirty-one years. I am a citizen of the United States. 

2. Iam acquainted with Gioacchino Parisi, otherwise known as 
Jack Parisi. I met him occasionally twelve years ago when he was com- 
ing to church. At that time, however, I did not know him by name. 

3. I became much better acquainted with him during the past three 
or four years and I am acquainted with his reputation in the City of 
Hazleton. I know him to be an honest, law-abiding man during the past 
three or four years when he became very well known to me. I know him 





as a perfect gentleman and a good Catholic. He isa member of the Holy 
Name Society, a regular attendant at church and he enjoys an excellent 
reputation in Hazleton. | 

4. In my opinion, based upon my observation and knowledge of 
Mr. Parisi during the past several years, he will make him self available 
to the Immigration Service whenever called upon, and will not attempt to 
abscond or engage in any reprehensible.conduct. In my judgment, he is nota 
subversive but on the contrary is a very upright gentleman. ! 
/s/ Father Francis F.| Molino 
Subscribed and sworn to before me | 
this 22nd day of December, 1953. 


/s/ John Nenstiel 
Notary Public 


Justice of the Peace 


[SEAL] 
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AFFIDAVIT 

COMMONWEALTH OF PENNSYLVANIA 
CITY OF HAZLETON 

ARTHUR FERRARI, being first duly sworn, deposes and says: 

1. Iam a native of Hazleton, Pennsylvania and a citizen of the 
United States. I have been a priest in the Roman Catholic Church for 
the past eight years and for the past three years I have been an assistant 
to Father Francis F. Molino in the Most Precious Blood Church, Hazle- 
ton, Pennsylvania. 


SS: 


2. Iam acquainted with Gioacchino Parisi, otherwise known as 
Jack Parisi, since'I have been assigned to the Most Precious Blood 
Church at Hazleton. I know Mr. Parisi real well. I see him in church 
practically every Sunday. Generally, when he does not come on Sunday, 
he comes into the Rectory Saturday afternoon and says: "I won't be able 
to come to church tomorrow." 

3. I have had occasion to visit Mr. Parisi at home and to meet his 
wife. Iam aware of some of the charges against Mr. Parisi which I have 


read in the newspapers and I have had occasion particularly to concern 


myself with his problems because my attention was first called to Mr. 
Parisi through newspaper publicity. 

4. Mr. Parisi attends communion, is a member of the Holy Name 
Society and is a devout follower of the Church. I have come in contact 
with about 1,200 (twelve hundred) in my parish and in my contact with 
these many families, and in particular with people of Italian nationality, 
I have never come across anyone who has had a bad word for Mr. Parisi. 
His reputation is very good in the community and I believe that he would 
not engage in any reprehensible, criminal or subversive activity. Based 
upon his reputation in Hazleton during the period of approximately three 
years that I have known him, I believe that he is an individual who is 
attached to the principles of the Constitution of the United States and 
an individual who would make a very fine and reputable citizen of the 





United States. 


Subscribed and sworn to before me 
this 22 day of December, 1953 


Patricia Ferks 
Notary Public 


My commission expires Feb. 2, 1957 [SEAL] 


[ Filed January 29, 1954] 


POINTS AND AUTHORITIES IN SUPPORT OF 


MOTION FOR PRELIMINARY INJUNCTION 


/s/ Rev. Arthur P. Ferrari 


The plaintiff may maintain the within action and is entitled to a 


preliminary injunction. 
Rubenstein v. Brownell, 206 F. 2d 449 
(C.A.D.C. 1953) 


JACK WASSERMAN | 
Attorney for Plaintiff’ 


Warner Bidg. 
Washington 4, D.C. 


[ Filed February 10, 1954] 


FINDINGS OF FACT, CONCLUSIONS OF LAW, | 


AND ORDER 
This cause having come on to be heard upon plaintiff 


| 
1 
| 
| 





's motion for 


a preliminary injunction restraining defendant from apprehending and 


detaining plaintiff pendente lite, and the Court having considered the 


pleadings herein and having heard oral argument of counsel for plaintiff 


and defendant, makes the following findings of fact and con 
law: 
FINDINGS OF FACT 


clusions of 


1. The plaintiff herein has filed an action in this court for a 


review of a final order of deportation of the Attorney Gene 
declaratory judgment. 


2. The plaintiff is at large upon administrative bail. | 


ral, and for 
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3. The record before the Court discloses no reasonable basis 
for finding that the plaintiff's continued release upon bond will adversely 
affect the national security, public peace or safety; or that the plaintiff 
will flee or hide. 

78 4. Defendant has threatened to take plaintiff into custody for 
the purpose of deporting him and unless restrained will do so. 

5. Unless actions of the defendant are enjoined by this Court, 
plaintiff will be deprived of his liberty until the suit herein is terminated. 

6. The deportation of the plaintiff before trial of the action 
herein will result in irreparable injury to the plaintiff. 

CONCLUSIONS OF LAW 

1. This court has jurisdiction of the instant action under the 
Declaratory Judgment Act (22 U.S.C. 2201) and under the Administrative 
Procedure Act (5 U.S.C. 1009). 

2. Plaintiff is entitled to a preliminary injunction restraining 
the Attorney General and his subordinates from apprehending, detaining or 
deporting plaintiff pending a hearing on the merits of the action herein, 
upon the authority of Rubinstein v. Brownell, 206 F.2d 449 (C. A. D. C. 1953). 

ORDER 


Upon the basis of the foregoing Findings of Fact and Conclusions 
of Law, It is by the Court this 10th day of February, 1954, 

ORDERED, ADJUDGED AND DECREED that the defendant, 
Herbert Brownell, the Attorney General of the United States, and his sub- 
ordinates, clerks and employees of every kind be and they hereby are 


restrained and enjoined from taking plaintiff into custody on a warrant of 
arrest for deportation pending final determination of this suit: Provided 
an injunctive undertaking or cash in the sum of $100 be given and approved 
by the Court, and conditioned to pay such costs and damages as may be 
incurred or suffered by any party to this action who may be found to have 
been wrongfully restrained thereby. 


! _/s/ Edward M. Curran 
No objection as to form: United States District Judge 


/s/ Robert L. Toomey 
Assistant U.S. Attorney 


79 





84 


9 | 
Cash deposit by plaintiff in the sum of one hundred dollars 


received, February 10, 1954. | 
/s/ Harry M. Hull - Clerk 


By /s/ Robert C. Huey 
Deputy Clerk 


| 
1 
1 


[Filed July 7, 1955] 

AMENDED COMPLAINT 

The plaintiff, Gioacchino Parisi, respectfully alleges: 

1. That this is an action for a declaratory judgment under the 
Declaratory Judgment Act (28 U.S.C. 2201) and for review under the Ad- 
ministrative Procedure Act (5 U.S.C. 1001, et seq. ) 

2. That the plaintiff is a native of Italy and first entered the 
United States lawfully for permanent residence on July 13, 1920. There- 
after the plaintiff reentered the United States lawfully for permanent 
residence with a reentry permit on August 31, 1933. ! 

3. That the defendant is the Attorney General of the United 
States and is charged with the statutory duty to determine after appro- 
priate hearings whether aliens are to be deported from the United States, 
and supervises the administration of the Immigration and Naturalization 
Service and the Board of Immigration Appeals. ! 

4, That the plaintiff is married to an American citizen wife who 
is in ill health, and provides all her living expenses, and she is depen- 





dent upon him for support. 
5. That on November 27, 1926, the plaintiff was convicted of 
violation of the Harrison Narcotic Drug Act. | 
6. That thereafter in 1939 the plaintiff was arrested in depor- 
tation proceedings by reason of the aforesaid conviction for violation of 
the Harrison Narcotic Drug Act. 
7. That thereafter in 1939 it was determined that the plaintiff 
had not committed a deportable offense and the deportation proceedings 
were terminated. 
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8. That thereafter, on February 9, 1953, the plaintiff was 
arrested a second time in deportation proceedings based upon his vio- 
lation of the Harrison Narcotic Drug Act in 1926. That hearings were 
conducted in 1953 and the plaintiff has been ordered deported. 

9. That the first determination that plaintiff was not subject to 
deportation constituted a determination binding upon all parties and is 
res judicata. 

10. That!in 1939 and thereafter, plaintiff acquired a status as 
a non-deportable alien by reason of facts arising out of his 1926 convic- 
tion. 

11. That'the aforesaid hearing officer refused to permit argu- 
ment or the submission of briefs prior to the rendition of his decision. 

12. That prior to the final decision herein, the Attorney General 
issued press releases describing the plaintiff as a racketeer and a close 
associate of Joe Adonis. 

13. On information and belief, that in reaching the determina- 
tion to deport plaintiff, the defendant acting through his agents, considered 


- confidential material outside the record of the hearing. 
14. Upon information and belief, that the deportation order 
herein was entered and plaintiff's case was considered by defendant and 
85 his subordinates in the light of unfavorable newspaper publicity 
and confidential information not disclosed to plaintiff. 


15. That by reason of the foregoing, the hearing accorded to 
the plaintiff in 1953 was unfair, null and void. 

16. That'the deportation of the plaintiff has been ordered by 
reason of the ex post facto application of the 1952 Immigration and Na- 
turalization Act and the said act as construed and applied to the plaintiff 
is unconstitutional. 

WHEREFORE, plaintiff prays for judgment declaring that 

(a) The deportation hearing herein was unfair, null and void; 

{b} The deportation order herein was null and void; 

(c) That the plaintiff is not subject to deportation; 

(ad) Restraining the defendant from taking plaintiff into custody 

' and deporting him; 





1l | 
| 
(e) For such other and further relief as may be appropriate. 
/s/ Jack Wasserman 
Attorney for Plaintiff 
* * * * * * * 


Lemuel B. Schofield, Esq., 
Of Counsel 


[Filed July 7, 1955] 


INTERROGATORIES PROPOUNDED BY 
PLAINTIFF 


Pursuant to Rule 33 of the Rules of Civil Procedure, the plain- 
tiff submits the following interrogatoties to be answered under oath on 
behalf of the defendant: | 

1. Did the Attorney General announce on November 5, 1953, in 
a mimeographed press release that the plaintiff herein was a racketeer 
and that he has been described as closely associated with Joe Adonis? 

2. Did the Attorney General publicly announce on October 2, 
1952, a program to deport unsavory characters in the United States in 





conformity with his press release of that day and as revealed in the news- 
paper account contained in the record of Shaughnessy v. Accardi, Su- 
preme Court, October 1954 Term, No. 616? 
3. Was the plaintiff included within the Attorney General's 
program to deport alleged racketeers ? ! 
4. On what date was the plaintiff's name included within the 
aforesaid program ? : 
9. Was the Special Inquiry Officer in the instant deportation 





proceeding advised orally or in writing prior to the rendition of his de- 


cision in the instant case, of the fact that the plaintiff was included 
within the Attorney General's deportation program ? ! 
6. Was the hearing officer in the instant proceeding aware of 
any unfavorable newspaper publicity relating to the plaintiff's deportation 
case prior to the deportation hearing herein? 
7. Was the Board of Immigration Appeals acquainted with the 
fact that the plaintiff was within the Attorney General's — pro- 
gram ? 
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8. Was notice of such fact conveyed to the Board of Immigration 
Appeals orally or in writing? [If orally, state the date and text of such 
notification; if in writing, set forth the full copy of such notification. 

9. Did the Board of Immigration Appeals or any of its members 
or the attorney who prepared its decision receive or read a copy of the 
press release of the Attorney General relating to the plaintiff and dated 
November 5, 1953. 

10(a). What was the name of the attorney on the Board of Immigra- 
tion Appeals who prepared the Board's decision in the instant case? 

(b). Did the aforesaid attorney read the entire file or files of 
Mr. Parisi prior to writing the decision and did that entire file or files 
contain any reference to the fact that Mr. Parisi was within the Attorney 
General's program. 

11. Did the Board of Immigration Appeals or the hearing officer 
herein have available to them any confidential information with reference 
to the plaintiff? 

12. Did the attorney who prepared the Board of Immigration Ap- 

88 peals decision, or the hearing officer, or the board members, read 
any of the confidential information with reference to the plaintiff? 


/s/ Jack Wasserman 
Attorney for Plaintiff 


x *k * 


* 


[ Filed. July 13, 1955] 
ANSWER TO AMENDED COMPLAINT 
Now comes the defendant by his attorney, the United States Attorney, 
and answers the amended complaint of plaintiff as follows: 


First Defense 
Responding specifically to the numbered paragraphs of the amended 
complaint, the defendant avers: 
1. Defendant is not required to answer the allegations contained 
in paragraph 1 of the complaint. 
2. and 3. Admitted. 
4. It is admitted that plaintiff is married to an American citizen. 





| 
| 
| 
| 
i 
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The defendant is without information as to the truth of the remaining 
allegations contained in paragraph 4 of the complaint. : 

5. Admitted. More particularly, defendant avers that plaintiff 
was convicted of a violation of Sections 1, 2, and 8 of the Act of Decem- 
ber 17, 1914. | 

6. Admitted. The deportation proceedings in 1939 were based 
upon plaintiff's entry into the United States in 1933 and his conviction of 
violations of the Harrison Narcotic Act in 1926, it being the Government's 
theory in those proceedings that plaintiff was then deportable for having 
been convicted prior to entry of a crime involving moral turpitude. 

7. Admitted. Defendant avers that the deportation proceedings 
were terminated upon a finding that the crime of which plaintiff was 
convicted did not involve moral turpitude. | 

8. Admitted. Plaintiff has been ordered deported pursuant to 
Section 241(a)(11) of the Immigration and Nationality Act of 1952. 

9. and 10. The allegations of paragraphs 9 and 10 constitute 





conclusions of law and require no answer. [f, however, answer be re- 
quired, then the said allegations are denied. ! 

11. Denied. The plaintiff did not request oral argument or 
permission to file a brief prior to the recommended decision of the 
hearing officer. | 

12. Admitted, except that defendant avers that the press release 
was issued subsequent to the decision of the Special Inquiry Officer. 

13. and 14. Denied. | 

15. and16. The allegations contained in paragraphs 15 and 16 
of the complaint are conclusions of law and require no answer. Ef, 
however, answer be required, the said allegations are denied. 


Second Defense | 
For further answer, and as a separate and complete defense to 
the complaint, the defendant avers that the complaint fails to set forth 


a cause of action upon which this court may grant relief. 








12b 
Third Defense 


For further answer, and as a separate and complete defense to 
the complaint, the defendant avers that the administrative deportation 
proceedings have been properly conducted pursuant to law and regula- 
tions; that there has been no arbitrary or capricious determination 
made anywhere within the said administrative proceedings; that the 
final result is premised upon a careful consideration of the entire ad- 
ministrative record and the application of the appropriate statutory 
law; that the determinations made in the proceedings were reasonably 
and properly made and should not be disturbed by this court. 


WHEREFORE, having fully answered plaintiff's amended com- 
plaint, the defendant demands judgment, together with the costs of this 
action. 


/s/ Leo A. Rover 
United States Attorney 


Robert L. Toomey /s/ Oliver Gasch 
Assistant United States Attorney Assistant United States Attorney 


William B. Taffet - /s/ Frank H. Strickler 
Special Assistant to the Assistant United States Attorney 
United States Attorney 
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[ Certificate of Service] 


[ Filed December 22, 1955] 
ANSWERS TO INTERROGATORIES PROPOUNDED 
BY PLAINTIFF 

Robert L. Toomey, Assistant United States Attorney for the 
District of Columbia, being duly sworn, deposes and says: 

In order to make answer to the interrogatories propounded by 
plaintiff, I have caused the records of the Department of Justice and of 
the Immigration and Naturalization Service to be reviewed, and, upon 
the basis of information supplied to me as the result of such review, make 
the following answers to the interrogatories propounded by plaintiff: 
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Question No. 1. Yes. 
Question No. 2. Yes. 
Question No. 3. Yes | 
Question No. 4. An examination of plaintiff's file does not dis- 





close the exact date that his name was included in the program. It does 
appear that this action occurred between January 14th and 21st, 1953 and 
that the field was notified on January 23, 1953. | 

Questions 5 and 6. The answers to these questions have been 





supplied in a sworn statement made by Loyd H. Matson. This statement 
is attached hereto and made a part hereof. | 
Questions 7, 8,9 and 10(a). The answers to these questions have 
been supplied in sworn statements made by Leigh L. Nettleton, Robert 
Melvin Charles, Thomas G. Finucane, Robert E. Ludwig, and Louisa 
Wilson. These statements are attached hereto and made a part hereof. 
Question 10(b). The answer to this question is contained ina 
sworn statement made by Milton Bell. This statement is attached hereto 
and made a part hereof. | 
Question 11. The answers tothis question have been supplied in 
the aforementioned statements of Loyd H. Matson, Leigh L. Nettleton, 
Thomas G. Finucane, Robert Melvin Charles, Robert E. Ludwig, and Louisa 
Wilson. 
Question 12. The answers to this question have been supplied in 
the aforementioned statements of Milton Bell, Louisa Wilson, Leigh L. 
Nettleton, Thomas G. Finucane, Robert Melvin Charles, and Robert E. 
Ludwig, and Loyd H. Matson. | 


/s/ Robert L. Toomey 
Asst. United States Attorney 





[JURAT] 


[ Certificate of Service] 


| 


| 
i 





[Filed December 22, 1955] 


ANSWERS OF LOYD H. MATSON, SPECIAL INQUIRY OFFICER, 
TO INTERROGATORIES PROPOUNDED BY PLAINTIFF 


I, Loyd H. Matson, Special Inquiry Officer, Immigration and 
Naturalization Service, Philadelphia, Pennsylvania, being duly sworn, 


| 
| 
| 
| 
| 
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make answers to questions 5,6,11, and 12 of the Interrogatories Pro- 
pounded by Plaintiff. 

I was the Special Inquiry Officer who presided at the deportation 
hearing of Gioacchino Parisi (Immigration File No. A-8 196 763) at 
Philadelphia, Pennsylvania, commencing March 4, 1953, and rendered 
a decision ordering deportation at the conclusion of the hearing. 

Question #5. I have no knowledge of an "Attorney General's Deportation 
Program". Iam acquainted with the fact that from time to time in the 
past certain types of deportation actions or the deportation actions in- 
volving particular classes of aliens have been administratively classified 
with various degrees of priority and in some cases have, as a result of 
such classification, received expeditious processing, scheduling or 
completion. I was advised either orally or in writing, or possibly by 
both mediums, on at least one occasion prior to rendering a de- 
cision in this proceeding that this proceeding was included among a group 
that was identified as being on the Attorney General's List for expeditious 
completion. 
Question #6. I do remember that I have read items in various news- 
papers in regard to the plaintiff's arrest in deportation proceedings and 
the scheduling of his hearing. I am unable to now remember whether or 
not I evaluated these newspaper reports and, if I did do so, whether I 
classified them as favorable or unfavorable. 
Question #11. Yes, a report stamped confidential was furnished to me 
by the Government's representative. 
Question #12. I read all of the material that was furnished to me by 
either the government's representative or the plaintiff's counsel. 


/s/ Loyd H. Matson 
Special Inquiry Officer. 


[JURAT dated Aug. 17, 1955. ] 
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[Filed December 22, 1955] 


ANSWERS OF MILTON BELL, STAFF ATTORNEY, 
BOARD OF IMMIGRATION APPEALS, TO INTER- | 


ROGATORIES PROPOUNDED BY PLAINTIFF | 

I, Milton Bell, being duly sworn, make answers to Questions 
10(b) and 12 of interrogatories propounded by plaintiff in so far as such 
interrogatories relate to me. | 

Question No. 10(b). I read only the record of the immigration 
hearing, that is, the transcript of testimony and exhibits and, to the best 
of my recollection, these did not contain any information that Mr. Parisi 
was then on the Attorney General's program if, in fact, he was. 

Question No. 12. I am positive I did not read any confidential 
information with reference to the plaintiff since, if I had, it would have 
been so stated in the draft order which I prepared. | 

Milton Bell 


[JURAT ] 
[Filed December 22, 1955] | 
ANSWERS OF LOUISA WILSON TO naaeeeeimes 

PROPOUNDED BY PLAINTIFF | 

I, Louisa Wilson, a Member of the Board of Immigration Appeals, 
being duly sworn, make answer as follows to such of the interrogatories 
submitted by counsel for the plaintiff as appear to be directed to me. 

I am now and was at all times when the case of plaintiff was 
pending before the Board of Immigration Appeals a Member of that Board. 

Question No. 7. I do not recall that, at the time the Board 
rendered its decision on January 28,1954, I was aware of the fact that 

the plaintiff was within the Attorney General's deportation program. 

Knowledge of the fact that the plaintiff was within the Attorney General's 

deportation program would not have influenced my decision on the merits 

of the case as the Attorney General's interest has been for the Board to 
handle such a case expeditiously. | 
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Question No. 8. I am now informed that notice of the fact that 
the plaintiff was within the Attorney General's deportation program was 
received by the Executive Assistant to the Board of Immigration Appeals. 
The Executive Assistant did not report this fact to me, nor do I recall 
having received the information from any other source. 

Question No. 9. Ido not recall having received or read a copy 
of the press release of the Attorney General relating to the plaintiff and 
dated November 5, 1953. However, from the record in this case, I note 
_ that counsel for the plaintiff, in oral argument on December 18, 1953, 
stated to the hearing panel of which I was a member, that a press release 
relating to the plaintiff had been issued by the Attorney General. Know- 
ledge of the fact that there was such a release played no part in my parti- 
cipation in the decision of the Board of Immigration Appeals to deny dis- 
cretionary relief to the plaintiff. 

Questions No. 11 and 12. Ihave no recollection that confidential 
information was available to the Board in this case. In some cases, 
confidential information is considered by the Board in determining dis- 
cretionary action. In such instances, the Board states that confidential 
information is a basis for decision. Since no reference is made to confi- 
dential information, it is clear the decision of the Board was based en- 
tirely on the record file. 

/s/ Louisa Wilson 
{JURAT ] 


[Filed December 22, 1955] 


ANSWERS OF LEIGH L. NETTLETON TO INTER- 
ROGATORIES SUBMITTED BY ATTORNEY FOR 
PLAINTIFF 


I, Leigh L. Nettleton, a Member of the Board of Im migration 
Appeals, being duly sworn, make answer as follows to such of the inter- 
rogatories submitted by counsel for the plaintiff as appear to be directed 
to me. 


Questions No. 7,8 and 9. I have no individual recollection of a 
Press Release on this case, and if there was one in all probability I did 





zf 
not see it inasmuch as such releases rarely come to my attention. 


However, I note from the record that counsel in his oral argu- 
ment on December 18, 1953, stated to the hearing panel, of which I was 
then a member, that such a release had been issued subsequent to the 
hearing officer rendering his decision. I am confident tmt I never veri- 
fied the fact of such release. 





Knowledge of the fact that there was such a release would not 
have influenced my decision, inasmuch as the fact the Attorney General 
is interested in a case is and always has been of concern to the Board 
only to the extent that we should consider and determine the case with 
all reasonable dispatch. In doing so the result is based solely on the 
merits of the case. | 

100 Question No. 11. I am not presently aware of any confidential 
information having been before the Board when the case was considered 
and determined by it, but if there were it would not have involved the 
issue of deportability but solely the issue of whether to exercise adminis- 
trative discretion. | 

Question No. 12. See answer to Question No. 11. Obviously, 
the Board's decision was based solely on the evidence of record, Had 
there been any reliance on confidential information that fact' would have 
been stated in the Board's decision. | 

/s/ Leigh L. Nettleton | 


DURAT ] 


101 ANSWERS OF THOS. G. FINUCANE, CHAIRMAN, | 
BOARD OF IMMIGRATION APPEALS, TO INTER- 
ROGATORIES PROPOUNDED BY PLAINTIFF | 


I, Thos. G. Finucane, being duly sworn, make answers to Ques- 
tions 7 through 12 of interrogatories propounded by plaintiff in so far as 
such interrogatories relate to the Board of Immigration Appeals. 

I now am and was at all times when the cae of the plaintiff was 
pending before the Board of Immigration Appeals, Chairman of that Board. 

Question No. 7. I have no recollection that at the time the Board 
rendered its decision in the case of the plaintiff on January 28, 1954, that 





| 
| 
| 
| 
| 
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I was aware that the plaintiff was within the Attorney General's depor- 
tation program. Request for expeditious consideration of certain cases, 
including cases within the Attorney General's deportation program, came 
to the Board from the Service Representative to the Board of Immigration 


Appeals. Since receiving a copy of interrogatories propounded by plain- 
_ tiff, I have inquired of this official if his files show that the Board was 
12 ever requested to expedite consideration of plaintiff's case be- 


cause the case was within the Attorney General's deportation program. A 
memorandum dated January 13, 1954 was located in the files of this offi- 
cial. This memorandum included the name of the plaintiff as a "list" case 
then pending before the Board of Immigration Appeals. The Board had 
agreed with the Service Representative that upon a request made by the 
Service Representative it would expedite its consideration of all cases 
within the Attorney General's deportation program. The memorandum 
dated January 13, 1954 was not delivered to me nor shown to me, but I 
am informed by the Secretary to the Service Representative this memo- 
randum was delivered to the Executive Assistant to the Board. It was the 
practice of the Executive Assistant, upon the receipt of such a memo- 
randum, to take such steps without consultation with the Board or with 
me as he deemed advisable to give the case priority. 

Question No. 8. Notice that the case was within the Attorney 
General's deportation program was conveyed to the Executive Assistant 
of the Board of Immigration Appeals by a written memorandum. The 
text of the memorandum as it applied to the plaintiff is as follows: 

"CONFIDENTIAL 
‘LIST’ CASES WHICH ARE PRESENTLY BEFORE THE BIA 
3 January 13, 1954 
RACKETEERS 
NAME | FILE NO. STATUS: 


“exe * 


PARISI, Gioacchino E-80814 0O.A. 12/16/3; MB 1/6/4 


** * * * 


CONFIDENTIAL" 
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103 Question No. 9. I received a copy of the Attorney General's 
Press Release dated November 5, 1953 relating to a deportation order 
entered by the Special Inquiry Officer against the plaintiff in this case. 
This Press Release was not circulated among the staff attorneys of the 
Board of Immigration Appeals, and was not made available to the staff 
attorney who prepared the draft decision in this case for the iconsidera- 
tion of the Board. | 

Question No.1Qa). The name of the attorney on the staff of the 
Board of Immigration Appeals who prepared a draft decision! for the 





consideration of the Board was Milton Bell. 

Question No. .11 I have no recollection that confidential infor- 
mation was available to the Board in this case. The decision’ of the Board 
of Immigration Appeals makes no reference to confidential information. 
In some instances confidential information has been considered by the 





Board solely in relation to discretionary action. In such cases the de- 

cision of the Board of Immigration Appeals specifically states that the 

decision either in whole or in part in reference to discretionary action 
is based on confidential information. The decision in the plaintiff's case 
makes no reference to confidential information. 
Question No. 12. As stated in Question No. 11, Ihave no re- 
collection that confidential information accompanied the record file. It 
is clear since no reference is made to confidential information that the 
decision of the Board was predicated solely on the record file. 
/s/ Thos. G. Finucane | 
[JURAT ] | 


[Filed December 22, 1955] 


ANSWERS OF ROBERT E. LUDWIG TO INTERROGA- 
TORIES SUBMITTED BY ATTORNEY FOR PLAINTIFF 


I, Robert E. Ludwig, a Member of the Board of Immigration 
Appeals, being duly sworn, make answer as follows to such of the inter- 
rogatories submitted by counsel for the plaintiff as appear to be directed 


to me. 
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#7 

I cannot speak for the Board of Immigration Appeals. 

Insofar as I am concerned I do not recall. 

#8 

My answer to this question necessarily is tied in with my 

answer to Question #7 and I have no knowledge whether this 

plaintiff was within the program. 

#9 

It is possible that I did. However, I have no knowledge 

thereof. 

#11 

I do not recall. 

#12 Did the attorney who prepared the Board of Immigration 
Appeals decision, or the hearing officer, or the board members, read 
any of the confidential information with reference to the plaintiff ? 

A. I can answer only for myself. I do not remember whether 
there was any confidential information in this case. How- 
ever, if there was and it was attached to the file it may be 
presumed that I read it. 

/s/ Robert E. Ludwig 
[JURAT } 


106 {Filed December 22, 1955] 


ANSWERS TO INTERROGATORIES 
PROPOUNDED BY PLAINTIFF 


Pursuant to notice under the provisions of Rule 33 of the Rules 


of Civil Procedure, and in accordance with stipulations as between coun- 
sel, the following answers to interrogatories 7 to 12 inclusive pro- 
pounded by the plaintiff, have been made before H. Edward Chozick, a 
Notary Public, in and for the City of Washington in the District of Columbia. 
Robert Melvin Charles was first duly sworn. 
7. Was the Board of Immigration Appeals acquainted with the 
fact that the plaintiff was within the Attorney General's deportation pro- 


gram? 
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A. As an individual member I was not so acquainted, 
8. Was notice of such fact conveyed to the Board of Immi- 
gration Appeals orally or in writing? | 
A. I never saw such notice. 

107 9. Did the Board of Immigration Appeals or any of its mem- 

bers or the attorney who prepared its decision receive or read a copy 
of the press release of the Attorney General relating to the plaintiff and 
dated November 5, 1953? 
A. I did not see such press release. | 

10(a). What was the name of the attorney on the Board of Im- 

migration Appeals who prepared the Board's decision in the instant case? 
A. Milton Bell. | 

(b). Did the foresaid attorney read the entire file or files of 
Mr. Parisi prior to writing the decision and did that entire file or files 


contain any reference to the fact that Mr. Parisi was within the Attorney 


General's program ? 
A. I presume that the attorney read the entire record. As to 
the second part of this question insofar as Iam concerned 
the file contained no reference to an alleged ar of 
the Attorney General. 
11. Did the Board of Immigration Appeals or the hearing offi- 
cer herein have available to them any confidential information with 
reference to the plaintiff? 
A. I am unaware of any confidential information. | 
12. Did the attorney who prepared the Board of Immigration 
Appeals decision, or the hearing officer, or the board members, read 
any of the confidential information with reference to the plaintiff - 


A. Iam unaware of any confidential information with refer- 





ence to this plaintiff. 
/s/ Robert Melvin Charles 
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[Filed December 23, 1955] | 
PRE-TRIAL MEMORANDUM | 
This is an action for a declaratory judgment to review an order 
of deportation. 
It is admitted by the pleadings that plaintiff is a Sal of Italy 
who first entered the United States lawfully, for permanent residence on 
July 13,1920. Thereafter, the plaintiff re-entered the United States law- 
fully for permanent residence with a re-entry permit on August 31, 1933. 
On November 27,1926, the plaintiff was convicted of violation of the 
Harrison Narcotic Drug Act. In 1939, the plaintiff was arrested in de- 
portation proceedings by reason of the aforesaid conviction and it was de- 
termined that he did not commit a deportable offense and the deportation 
proceedings were terminated. 
On February 9, 1953, the plaintiff was arrested a second time 
in deportation proceedings based upon the aforesaid violation of the Har- 
rison Narcotic Drug Act, in 1926, and a final order of deportation has 
been entered against him under the Immigration and Nationality Act of 
1952. 


The plaintiff contends that the order of deportation entered 
against him should be set aside upon two grounds. First, he contends 
that he had a non-deportable status prior to the 1952 Immigration and 
Nationality Act and that the said non-deportable status was preserved 
by the savings clause of that Act. Secondly, the plaintiff contends that he 

110 was not accorded a fair hearing because he was not permitted to 


file briefs prior to the rendition of the decision in his case by the hearing 
officer and because of utilization of confidential material and the issuance 
of unfavorable press releases by the defendant. | 
The defendant contends that the plaintiff is deportable under the 
Immigration and Nationality Act of 1952, and that the plaintiff did not have 
any status which was preserved by the Savings Clause of that Act. He fur- 
ther contends that the hearing accorded the plaintiff by the hearing offi- 
cer and by the Board of Immigration Appeals was in all respects fair and 
in conformity with the law. ! 
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The defendant specifically contends that the plaintiff did not 
request oral argument or permission to file a brief prior to the recom- 
mended decision of the hearing officer and that accordingly, none of the 
plaintiff's rights were violated. 

Counsel for the parties agree that any official Government docu- 
ments, either originals, photostats or carbons, may be introduced with- 
out formal proof, subject to objections as to relevancy, competency, and 
materiality. 

Dated: December 22, 1955. 


/s/ Edward M. Curran 
United States District Judge 


/s/ Jack Wasserman 
Attorney for Plaintiff 


/s/ Robert L. Toomey 
Asst. United States Attorney 


ili [Filed November 19, 1957] 
CIVIL SUBPOENA 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


GIOACCHINO PARISI, 


) 
Plaintiff ) Civil Action No. 373-54 
) 


vs. 


) 
HERBERT BROWNELL, JR., ) 
Defendant.) 


To: HONORABLE WILLIAM P. ROGERS, Attorney General of the 
United States or such persons having custody of the files of the plaintiff 
herein, Department of Justice, Washington, D. C. 

You are hereby commanded to appear in (this court) Third 
and John Marshall Place, N.W., Washington, D. C. to give testimony 
in the above-entitled cause on the 25th day of November, 1957, or on any 
adjourned date at 10:00 o'clock a.m. (and bring with you) the confidential 
reports furnished to Special Inquiry Officer Loyd H. Matson and referred 
to in the answers to questions 5 and 11 of interrogatories swom to August 
17,1955, and the notification to the field of January 23,1953, referred to 
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| 
i 
| 


in Question #4 of the answers to interrogatories by Robert Toomey. 


and do not depart without leave. 
HARRY M. HULL, Clerk 


By /s/ Helen K, Bendure 
Deputy Clerk 





Date: November 15, 1957 


/s/ Jack Wasserman 
Warner Building 
Washington, D. C. 
Attorney for Plaintiff 


112 RETURN ON SERVICE 


(Served November 20, 1957 - cash $4.40 Tendered | 
and Accepted. ) ! 


[Filed November 29, 1957] 
MOTION TO QUASH SUBPOENA 
Comes now the defendant by his attorney, the United States 
Attorney for the District of Columbia, and respectfully moves this Court 
to quash the Subpoena Duces Tecum insofar as it commands the produc- 
tion of confidential information, on the ground that the document sought 
is irrelevant and immaterial to the trial of this case. : 


/s/ Oliver Gasch 
United States Attorney 


/s/ Edward P. Troxell , Principal 
Asst. United States Attorney 


/s/ E. Riley Casey | 
Asst. United States Attorney 
/s/ William R. Rafferty 
Asst. United States Attorney 


i 
1 





[ Certificate of Service] 
MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT 
OF MOTION TO QUASH SUBPOENA ! 


This is an action for declaratory judgment by plaintiff to re- 
view the record of the Immigration and Naturalization Service. Plaintiff 
now limits his action to the single issue of "prejudgment" by the Special 
Inquiry Officer and members of the Board of Immigration Appeals. In 
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support of his contention of "prejudgment" he is now attempting by way 
of a subpoena duces tecum to inject into this case a report that was made 
available to the Special Inquiry Officer at the conclusion of the hearing 
but prior to the rendering of his opinion. 

The Special Inquiry Officer, Loyd Matson, by way of inter- 
rogatories, admitted receipt of a report stamped "Confidential. " On 
November 1, 1957, the deposition of the Special Inquiry Officer was taken 
in Philadelphia, Pennsylvania, and, at that time, he stated he did not 
remember the contents of the report itself but had he considered it in 
reaching his final decision, he would have so indicated in his opinion. 
This is clearly evidenced at page 32 of the deposition which is as 
follows: 


Question: "If you had used the confidential information 
that Mr. Wasserman had referred to, would you have 
incorporated it in your memorandum opinion and 
decision ? 


Answer: "I did use it to this extent: That I read it, as I 
read all material that is submitted to me in connection 
with every proceeding." 


Question: "Let me reword my question. After reading it, 
if you had accepted it into evidence and used it to bene- 
fit your opinion, would you have referred to it in your 
final opinion as a basis for your -decision?" 


Answer: "Yes. If what was in the confidential report in 
any way had any bearing on the opinion that I rendered, 
I would have said so in the opinion, yes." 


At page 33, upon re-direct examination by Mr. Wasserman, the follow- 
ing occurred: 


Question: ‘Have you ever rendered an opinion in any case 
in which you utilized confidential information but didn't 
refer to it in the opinion?" 


Answer: "No, no. If I did, I used the confidential infor- 
mation, I would have, referred to it in the opinion and 
said that as a result of the confidential information 
coming to me I would feel that the exceptional remedy 
of suspension of deportation should not be granted the 
subject." 


Question: | "Is that the universal practice throughout the 
service ?"' 
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Answer: "I don't imagine it is, but I felt it was a fair 
practice on my part anyhow.” 


Certainly the answer by the Special Inquiry Officer indicates 
beyond any doubt that if he had relied upon the confidential information 
sought by plaintiff, he would have indicated his reliance in his decision. 


It follows that not having considered or relied upon the confidential in- 

formation, it could hardly have been a basis for "prejudgment, " and its 

production at this stage of the proceedings is immaterial and irrelevant 
| 





to the issues involved in this case. | 

Allowing this document to be introduced into evidence at the 
trial of this case could only serve to allow plaintiff a means of going out- 
side the certified record. In Accardi v. United States, 347 U. Ss. ; 
the Supreme Court of the United States allowed Accardi a trial de novo 
on the singular issue of whether or not the members of the Board of Im- 
migration Appeals had "prejudged” the issues to the detriment of the 
plaintiff. When the case was again brought before the Supreme Court at 
349 U.S. , the court ruled that plaintiff had been given an oppor- 
tunity to show "prejudgment" and that he was unable to do so was apparent 
from the evidence and the ruling of the trial judge. The defendant does not 
contest that plaintiff has a right to a trial_ de novo on the question of "pre- 
judgment, " but does contest the right asserted by plaintiff to bring in 
matter outside the record and matter that the Special Inquiry Officer had 








specifically stated he did not rely upon. ! 
In Sersytrol Corp. v. RCA, 18 FRD (S.D.N. Y. 1955), the Court 
held that a subpoena for production of certain documents requires that 
the party serving the subpoena make the same showing of "good cause” 
as is required by the rule providing for the discovery and production 
of documents. In the present case, plaintiff has not fulfilled the require- 
ments of FRCP 45, authorizing the issuance of a subpoena duces tecum, 
as contemplated by its framers. Rule 45 must be considered in conjunction 
with Rule 34, and good cause must likewise be shown for the production 
of documents. Connecticut Mutual Life Insurance Co. v. Shields, 17 
FRD 273. | 
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Granted that considerable leadway is permitted in securing the 
production of documents and records, the courts are careful to see that 
the right to subpoena shall not be exercised to the extent that it de- 
generates into a pure "fishing expedition” and an unreasonable burden 
upon the one having the documents and records in its possession. Chase 
National Bank v. Portland General Electric Co., 2 FRD 484 (S.D.N. Y. 
1942). The documents sought must not only be reasonably designated, 


State Theatre Co. v. Tri-States Theatre Corp., 11 FRD 381 (D. Nebr., 


1951), but the documents also must be relevant to the matters in issue. 
Anderson v. B.O.A.C., 149 F.Supp. 68 (S.D.N. Y., 1956); Canuso v. 
City of Niagara Falls, 7 FRD 162 (W.D.N.Y., 1945). 

WHEREFORE, it is respectfully requested that defendant's 
motion to quash the subpoena duces tecum be granted, insofar as it 
concerns the report made available to the Special Inquiry Officer. 


/s/ Oliver Gasch 
United States Attorney 


/s/ Edward P. Troxell, Principal 
Asst. United States Attorney 


/s/ E. Riley Casey 
Asst. United States Attorney 


/s/ William R. Rafferty 
Asst. United States Attorney 


[Filed March 14, 1958] 
STIPULATION 

IT IS HEREBY STIPULATED by and between counsel for the 
respective parties that the subpoena directed to the former Attorney 
General of the United States, the Honorable James P. McGranery, be 
withdrawn; and it is 

AGREED that the relevant testimony of the former Attorney 
General would be the same if called as a witness in this case as was 
given on June 21,1954 in the case of Accardi v. Shaughnessy, Civil 
Action No. 85-78, filed in the United States District Court for the 
Southern District of New York; and it is 
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FURTHER AGREED that this document may be offered i 
dence without formal proof. 


/s/ Jack Wasserman 
Attorney for Plaintiff 


/s/ William R, Rafferty 
Asst. United States Attor 
Attorney for Defendant 


Dated: January 30, 1958. SC 


a 


[Filed March 14, 1958] 

ORDER SUBSTITUTING PARTY DEFENDANT 

Upon consent of counsel for the parties herein it is this 14th 
day of March 1958, 

ORDERED that WILLIAM P. ROGERS be substituted as Soaiey 
defendant in lieu of HERBERT BROWNELL, JR. 


/s/ Joseph R. Jackson | 
United States District J udge 





Consented to: 
/s/ Jack Wasserman 


/s/ David Carliner 
Attorneys for Plaintiff 


/s/ William R. Rafferty 
Asst. United States Attorney 


[Filed April 1, 1958] 
FINDINGS OF FACT AND CONCLUSIONS OF LAW 


This case having come on for trial on March 14, 1958 and the 


Court having considered all the pleadings, memoranda, and the evidence, 


and having heard oral argument by counsel for the respective parties 
in open court makes the following findings of fact and conclusions of law: 
Findings of Fact 
1. Plaintiff is an alien, native and citizen of Italy, who was 
convicted in the Eastern District of New York of violating sections 1, 2 
and 8 of the Harrison Narcotic Act m November 27, 1926. 
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2. The Immigration and Naturalization Service commenced 
deportation proceedings against the plaintiff in November, 1952, anda 
Special Inquiry Officer, Loyd H. Matson, found at a hearing that the 
plaintiff was subject to deportation for the above-mentioned criminal 
conviction and denied suspension of deportation on the grounds that the 
plaintiff failed to meet the necessary prerequisites of "good moral 
character" and that his deportation would not result in “exceptional or 
extremely unusual hardships." 

3. The Board of Immigration Appeals affirmed the decision of 
the Special Inquiry Officer and, likewise, found plaintiff ineligible for 
suspension of deportation for failure to establish "good moral character." 

118 4. During the hearing, the Special Inquiry Officer received a 
confidential report in connection with his discretionary function to deny 
or grant suspension of deportation. 

5. No member of the Board of Immigration Appeals had know- 
ledge of the existence of a confidential report relating to plaintiff. 

6. Counsel for plaintiff, at the time of the hearing before the 
Special Inquiry Officer, did not request permission to file a brief nor 
was he refused permission to file such a brief ; moreover, plaintiff's 
counsel was given ample opportunity to file any brief he desired after 
the Special Inquiry Officer's decision was made. 

7. Plaintiff has not made application for suspension of depor- 
tation under section 5 of the Act of September 11, 1957 (8 U.S.C. 1182(b)). 

Conclusions of Law 

1. The decisions of the Special Inquiry Officer and the Board 
of Immigration Appeals were based on substantial and probative evidence 
and were in accordance with law. 

2. The plaintiff is deportable as an alien convicted of violations 
of the Harrison Narcotic Act under the Immigration and Nationality Act 
of 1952. 

3. The Special Inquiry Officer did not predicate his decision to 
deny suspension of deportation on the confidential information. 

4. The confidential information is irrelevant and immaterial. 
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5. The Attorney General's program to expedite deportation 
proceedings and the publicity related thereto did not affect the decisions 
rendered by the Special Inquiry Officer or the members of the Board of 
Immigration Appeals. ' 
6. Plaintiff is ineligible for suspension of Pensa under 
section 5 of the Act of September 11, 1957 (8 U.S. C. 1182 (b)). 
7. The Special Inquiry Officer's statement that plaintiff's 
counsel could file a brief after the decision of the Special Inquiry Officer 
was rendered was not violative of existing rules and regulations and was 
not a denial of due process. | 
8. The Immigration and Nationality Act of 1952 does not vio- 
late the ex post facto clause of the Constitution. 
9. Defendant is entitled to judgment. 


/s/ Joseph R, Jackson 
Judge 


[ Certificate of Service] 


[Filed April 1, 1958] | 
ORDER | 
The case having come on for trial and the Court having filed 
herein its Findings of Fact and Conclusions of Law and having considered 
all the pleadings, memoranda, evidence and oral argument by counsel, 
it is this lst day of April, 1958, 
ORDERED, that judgment for defendant be and the same hereby 
is granted; and it is 
FURTHER ORDERED, that the complaint be and the same hereby 
is dismissed; and it is 
FURTHER ORDERED, that the preliminary injunction enjoining 
the execution of the deportation of plaintiff be dissolved; and it is 
FURTHER ORDERED, that defendant's motion to quash the sub- 
poena duces tecum be and the same hereby is granted; and it is 
FURTHER ORDERED, that plaintiff is granted a stay of depor- 
tation pending appeal provided he files a notice of appeal within > days; 


and it is 
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FURTHER'ORDERED, that the stay herein granted shall expire 
upon final disposition of this cause in the Court of Appeals. 


/s/ Joseph R. Jackson 
Judge 


[Filed April 1, 1958] 
121 NOTICE OF APPEAL 
Notice is hereby given this 1st day of April, 1958, that 
GIOACCHINO PARISI, Plaintiff, hereby appeals to the United States 
Court of Appeals for the District of Columbia from the judgment of this 
Court entered on the 1st day of April, 1958, in favor of WILLIAM P. 
ROGERS, Attorney General of the United States, against said plaintiff. 
‘-/s/ Jack Wasserman 
/s/ David Carliner 
Attorneys for Plaintiff 


[ Filed April 1, 1958] 
122 ORDER DIRECTING TRANSMITTAL OF EXHIBITS 


pone Upon consent of the parties herein, itis this 1st day of 

Vs eee ae 

March, 1958, directed that the exhibits of the plaintiff, Nos. 1 to 13, and 
the exhibit of the defendant (plaintiff's Immigration File) shall be trans- 


mitted to the Court of Appeals in original form. 
, Joseph R. Jackson 


United States District Judge 
We consent: 
/s/ Jack Wasserman 


/s/ David Carliner 
Attorneys for Plaintiff 


/s/ E. Riley Casey 
Assistant 
United States Attorney 


[Filed April 1, 1958] 

STIPULATION DESIGNATING RECORD 
It is hereby stipulated by and between counsel for the respective 
parties herein that the record on appeal in the above-entitled matter 
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consist of the following: 
Complaint 
Amended Complaint. 
Motion for Preliminary Injunction and attached affidavits. 


Findings of Fact and Conclusions and Order of Judge 
Curran granting preliminary injunction. 


Plaintiff's interrogatories. 
Answers to interrogatories of: 


Robert Toomey 
Loyd Matson 

Milton Bell 

Louisa Wilson 

Leigh L. Nettleton 
Thomas G, Finucane 
Robert L. Ludwig 
Robert Charles 


Pre-trial Memorandum. | 


Motion of Defendant to Quash Subpoena Served on 
William P. Rogers. | 


Subpoena Served on William P. Rogers. 





Stipulation waiving appearance of James P. MoGranery. 


Order substituting William P. Rogers. 


Transcript of Minutes of Trial. 
Plaintiff's Exhibits 1-13 (to be transmitted in otal form). 


Defendant's Exhibit (Plaintiff's Immigration File. To be 
transmitted in original form). 


Findings of Fact and Conclusions of Law of District Court. 
Judgment of District Court. | 


Notice of Appeal. 
This Stipulation. | 
Dated: April 1, 1958 /s/ Jack Wasserman 


/s/ David Carliner | 
Attorneys for Plaintiff 


/s/ Wm. R. Rafferty! 
Asst. United States Attorney 
Attorney for Defendant 
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TRANSCRIPT OF PROCEEDINGS BEFORE 
DISTRICT COURT 


Washington, D. C. 
Friday, March 14, 1958 
Before Judge JOSEPH R. JACKSON at 10 a.m. today. 
Appearances: 
For plaintiff: 
MR. JACK WASSERMAN 
MR, DAVID CARLINER 
For defendant: 
MR. WILLIAM R. RAFFERTY 
3 THE DEPUTY CLERK. The case of Gioacchino Parisi versus 
William P. Rogers. 
MR. WASSERMAN. Ready, Your Honor. 
MR, RAFFERTY. Ready, Your Honor. 
THE COURT. You may proceed. 
MR. WASSERMAN. If Your Honor please, I would like to sub- 


mit a consent order substituting Mr. Rogers as party defendant. 

THE COURT. It may be entered. 

OPENING STATEMENT IN BEHALF OF PLAINTIFF 

MR, WASSERMAN. This is a declaratory judgment action to 
review a deportation order. The plaintiff is a native and citizen of Italy, 


57 years of age, married to an American citizen. 

The plaintiff first entered the United States lawfully for per- 
manent residence in 1920. He has been here ever since, with the ex- 
ception of a short trip to Italy in 1933, with a reentry permit, at which 
time he reentered lawfully. 

THE COURT. Did he become a citizen? 

MR. WASSERMAN. No, sir; he has never become a citizen. 

THE COURT. All right. 

MR. WASSERMAN. The case wouldn't be here if he had become 

a citizen, Your Honor. 

In 1926 he was convicted of violating the Harrison Narcotics Act. 
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In 1939 deportation proceedings were brought against him and 


the immigration authorities determined administratively that he was not 


subject to deportation. 
Then the McCarran-Walter Act was enacted in 1952, and in 1953 
a second deportation proceeding was instituted against him on the exact 
same ground, that he had committed this violation of the Narcotics Act 
in 1926, for which he had served his term and been at large ever since. 
Now we claim he was not deportable, because it involved an ex- 
post facto application of the law. We still maintain that position. But I 
have to tell Your Honor in all fairness and frankness that the Supreme 
Court and the Court of Appeals very recently here have ruled otherwise. 
And unless the Supreme Court should change its mind, in a case which I 
think is on its way to the Supreme Court again, Your Honor would be 





bound by the existing law. We merely raise that for the record. I don't 
think Your Honor need trouble his mind about it, because I realize that 
we can't have Your Honor overrule the Supreme Court or the Court of 
Appeals. | 
We do call attention to the fact that in this deportation proceed- 
ing the alien applied for what is called suspension of deportation. It is 
5 a procedure whereby you can adjust your immigration status to 
that of a permanent resident, even though you are deportable. 
The hearing officer, a man by the name of Mr. Matson, found 
that the plaintiff was deportable, and he denied suspension of deportation 
on two grounds -- 
One, he said he did not show good moral character, which isa 
statutory requirement in order to get suspension, during the tequired 
period, because he didn't support his wife during a period when he was 
unemployed. | 
And second of all he said there was no hardship in this case, 
which is also a requirement of the statute. | 
The alien appealed the case to the Board of Immigration Appeals. 
The Board of Immigration Appeals affirmed the decision, but idid not rely 


upon the same grounds as the hearing officer. 
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Now I want to get back to the hearing officer before I continue 
with the Board. The hearing officer, Mr. Matson, did two things that 
we complain of. First, he received confidential information before he 


rendered his decision. 

Now, a hearing is technically, informally, divided into three 
parts. I mean, you won't find the line very distinct, because all three 
issues are considered together in a deportation hearing. 

6 The first issue, is he deportable ? 

The second issue, is he eligible for suspension of deportation? 
Does he meet the statutory requirements? 

The third issue is, shall the Government as a matter of dis- 
cretion grant suspension of deportation? 

Now all those three issues are considered together by the hear- 
ing officer. But that distinction is made by the statute, it is made by the 
cases, it is made by the immigration authorities themselves. 

Now here is what happened here -- and there is no dispute about 
this. The hearing was closed. Counsel left the hearing room. Mr. 
Matson took the case under advisement. He had rendered no decision on 
any of the issues. And then, in the secrecy the Immigration building -- 
and we have his deposition here which will be introduced in evidence ; 
there is no dispute about it -- he received confidential information, 
which he read. 

Now he doesn't even remember what the confidential information 
is today; so that we have no way of indicating just how greatly this confi- 
dential information influenced his judgment. 

THE COURT. How did it come into the case, anyhow? Who 
brought it in? 

MR, WASSERMAN. The Government handed it to him, after 
the hearing was closed. 

7 THE COURT. I am asking you this. You don't know what it is? 

MR. WASSERMAN. I have subpoenaed it, and I know what one 
item of this confidential information is. And I might say there isa 
motion to quash the subpoena. There were two items of confidential 
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information that were handed to the hearing officer. This is admitted. 

THE COURT. How did you find out about it? 

MR. WASSERMAN. Well, I submitted interrogatories to the 
hearing officer, and also to the examining officer. In addition, I might 
tell Your Honor, I used to be a member of the Board of Immigration 
Appeals and I know how these things work, and I had a suspicion that 
they were using confidential information when I read the record. 

The fact is, they did use it. It was read by the hearing officer. 
And there are two items of confidential information. One the Govern- 
ment will produce, and that is a memorandum from the Immigration 


Service here in Washington to the Immigration Service in Philadelphia -- 


and the hearing was held in Philadelphia. And Matson says while he 
might not have seen this memorandum, he was given to understand that 
this case was the kind of a case that is put in the memorandum. 
The memorandum described the plaintiff as a racketeer. 
THE COURT. By name? 
MR. WASSERMAN. By name -- plus, it is undisputed, that 
when the case came to the Board of Immigration Appeals there was a 
memorandum there to the calendar clerk. 
THE COURT. Who was the author of the memorandum ? 
MR. WASSERMAN. I want to refresh my recollection, if I may. 
MR. RAFFERTY. I might add, just for the record: He said 
that is a confidential memorandum. I don't believe it has ever been 
considered such by us, Your Honor. | 
THE COURT. Where did it issue? 
MR. RAFFERTY. It issued from the Immigration and Naturali- 
zation Director. 
MR. WASSERMAN. "Raymond F. Farrell, Assistant Commis- 
sioner, Investigations Division, Central Office, Jack Parisi." And it 
says, the main thing that it says: 
"The Attorney General's Office has directed that this case be 
included in the program of de-naturalization and deportation 
of certain racketeers." 
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Now this came to the attention of the hearing officer. He ad- 
mits that in his deposition. Perhaps I shouldn't have used the word 
“confidential” to describe this document. But the fact is, we had no 
notice of it. We didn't find out about it. We had no way of putting in 
evidence to show that our client was not a racketeer. We didn't know 

9 that this was being brought to the attention of the hearing officer. 
It was done ex parte. That is the important thing. 

THE COURT. What makes you think you are entitled to it? 

MR. WASSERMAN. Well, a deportation hearing is supposed 
to be decided on the record. Suspension of deportation eligibility is sup- 
posed to be decided on the record. Only when you come to the issue of 
discretion, has the Supreme Court said, can you go off the record. This 
case never got to the issue of discretion, because both the hearing offi- 
cer and the Board of Immigration Appeals said, ''We don't exercise dis- 
cretion." What they said is, ''We find him ineligible under the statute.” 
And if this influenced their judgment -- 

THE COURT. Isn't that in itself the exercise of discretion? 
They didn't have to say that. 

MR. WASSERMAN. No. They make that distinction. It isn't 
the exercise of discretion, determining whether a man is of good moral 
character. 

I have here, andI am going to call it to Your Honor's attention, 
the Government's brief in the Supreme Court making the distinction that 
Iam making. It is:a Court of Appeals case in the Second Circuit, making 
that distinction. 


10 THE COURT. I just don't quite get you, or possibly my ques- 


tion was inadvertent. If any person who is entitled to make a decision 
has discretion, he may make it one way or the other, may he not? And 
unless he abuses that discretion, what have you to say? 

MR. WASSERMAN. Your Honor, I agree with everything Your 
Honor says, except we don't get to the issue of discretion, the way 
Immigration regulations are set up.’ 

THE COURT. I just don't understand it, then. I understood 
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when you read that that discretion was not exercised. Is that right ? 
MR. WASSERMAN. They didn't get to that point. 
THE COURT. How do you know? | 
MR. WASSERMAN. They said so. They said, "We find him 
ineligible, under the statute, for suspension.” 
THE COURT. Would you have them say, "in our disdretion’' ? 
MR. WASSERMAN. No, they didn't say that. 
THE COURT. Would you have them say that? 
MR. WASSERMAN. If they had said, Your Honor -- they 
separate a hearing on suspension into two parts. I didn't make this the 
dichotomy. They have made it and the courts have made it. The 
dichotomy is as follows: You first determine is he eligible under the 
statute. That is not discretion. That is statutory eligibility. 'They say 
so in their regulations. | 





Now that is as far as they got in this case. They said, "Under 
the statute we determine he is ineligible." They didn't say, "We find 
him eligible and refuse to exercise discretion."' They. only got to the 
point of eligibility. 

THE COURT. And the other didn't follow as a corollary at all, 
did it? 

MR. WASSERMAN. No, it didn't follow. They didn't get to 
the other point. 

THE COURT. All right. That is your contention. Go ahead. 

MR. WASSERMAN. And the hearing officer so states -- plus, 
even on the issue of deportability, we shouldn't have the record cluttered 
with ex parte statements. an alien is entitled under the Constitution to 
procedural due process. Procedural due process means you decide it 


on the record. It means no ex parte conferences, no ex parte| communi- 


cations, until you first determine deportability. Even if he is clearly 
deportable, it is like a man who commits murder; he is snettee toa 
fair trial, even if he is guilty. 
Now before he rendered his decision on deportability a eli- 
gibility for suspension, he had this ex parte information brought to his 
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attention. He had this confidential report brought to his attention. So 
I contend he did not have a fair trial. 
12 THE COURT. Isn't it rather speculative to say he was swayed 
by that? 

MR. WASSERMAN. We tried to pin him down, and he said he 
didn't remember what it was. So how could we tell whether or not he was 
swayed by it? 

THE COURT. That is just exactly what Iam saying. How can 
you tell? How can you allege it? 

MR. WASSERMAN. Well, we can allege, and properly allege, 
that we have not had a fair hearing, because he did consider, he did 
read, and he admits he read, ex parte and confidential information. 

Now if that had happened in a civil trial or a criminal trial be- 
fore a jury, what would you do? You would give that man a new trial, 
and we contend we are in the same position. They went outside the 
record. They didn't give him a fair hearing, because they considered 
material off the record. That is our contention. 

THE COURT. If they considered it. 

MR, WASSERMAN. It was read by him. 

THE COURT. Iknow. But did they consider it? I leave here 
things in evidence, because I believe, without a jury, I would let almost 
anything in, always with this qualification: Let it go for what it is worth. 


If it is not material, I will not consider it; otherwise I will. 
13 Now what is the difference? 
MR. WASSERMAN. The difference is, all Ican call Your 
Honor’s attention to is the case of Sung against McGrath, which was de- 


cided by the Supreme Court -- 

THE COURT. Is that in your trial memorandum? 

MR. WASSERMAN. That is in my trial memorandum. 

THE COURT. Have you commented on it, Mr. Rafferty? 

MR, RAFFERTY. Not on that particular case, no, Your Honor. 
I think I have covered the subject in its entiety. 

In your answer to my motion to quash, didn't you cite that case 
primarily? 
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MR. WASSERMAN. I think I cited it there. : 

I have three memorandums before Your Honor. I have a trial 
memorandum, a supplemental memorandum, and also a memorandum 
on his motion to quash. | 

But I would like to answer Your Honor right now, so that we 
nail it down. No. 1, if Your Honor gave anything to the jury, it would 
be in the presence of both counsel. 

THE COURT. Oh yes. 

MR. WASSERMAN, That was not done here. This was done 


after the hearing was closed. 





If, after Your Honor left the bench, counsel approached and 

gave something to the jury -- | 
THE COURT. He would go to jail. | 

14 MR. WASSERMAN. He would go to jail, and you would definitely 

declare a mistrial. | 

THE COURT. Oh yes. 

MR. WASSERMAN. And I don't think you would eran questioning 

the jury whether or not it affected their judgment. 

THE COURT. That is right. | 

MR. WASSERMAN. Well, we are entitled to a fair hearing. 


| 
| 
| 
| 


Do you permit ex parte material, after the hearing is closed, to be 


brought to the attention of the hearing officer ? 
Sung against McGrath involved an alien by the name of Sung, 

a Chinese alien who lives here in the District. He was a seaman. He 

was clearly deportable, no question about it. They didn't comply with 

the Administrative Procedure Act. You could have said, " ell, what 

difference does it make?" The Supreme Court said the alien is entitled 





to procedural due process. He did not have procedural due process. 
That is what we didn't have here. We didn't have procedural due process. 
We had the kind of thing that infects this hearing and makes it unfair. 
And it is for that reason that we feel that we are entitled to have the 
case sent back. : 

Now another thing happened at the hearing level which would 
never happen in a civil case. And I call Your Honor's attention again to 
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15 thefact that it is clear, ever since a case called the Japanese 


Immigrant case -- and this is cited in my memorandum; the Sung case | 


follows it. 

THE COURT. Are you familiar with that case ? 

MR. RAFFERTY. Yes, I am familiar with it, Your Honor. 

THE COURT. Very well. 

MR. WASSERMAN. That an alien is entitled to procedural due 
process. Here he .has a procedural due process hearing before a hear- 
ing officer. And what does the hearing officer say? First, under their 
regulations, you can't argue the case. Well, if you can't argue the case, 
then at least you can submit a brief. I would say there is procedural 
due process. 

But he says further, in the record, "You can submit a brief 
after I have rendered my decision."" A man who is entitled to represen- 
tation by counsel, and here he can’t argue to acquaint the hearing offi- 
cer with his view of the law, and he can't submit a written brief before 
the hearing officer renders his decision. So for those two reasons we 
feel that the hearing was unfair. 

Finally we believe -- and that goes to this so-called non- 
confidential document -- that this case was prejudged. What happened, 

' in 1952 Attorney General McGranery announced that he was going to de- 
port 100 alien racketeers. And he listed some of them by name. 

16 We have Mr. McGranery's deposition referring to his program 
as aprogram to deport aliens. By this memorandum it was communi- 
cated to the hearing officer that this alien was one of the hundred. Well, 
what kind of a fair hearing do you think a man is going to have after that 
happens? 

THE COURT. I don't know. 

MR. WASSERMAN. The Attorney General says, "I am going to 
deport a hundred alien racketeers. This man is a racketeer." And ex 
parte it is told to the hearing officer. We contend, for that reason, 
either that there was pre-judgment or an unfair hearing. 

THE COURT. Where was that published? In the paper? In 


the newspaper ? 
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MR. WASSERMAN. It was published in the newspaper. Iam 
going to introduce the newspaper clippings, because they have been 
identified. And all the evidence here is going to be documentary. And 
the hearing officer admitted that he read the newspapers. : 

I also have not only the New York Times, the Washington 
papers, but the Philadelphia papers, because he was uncertain whether 
he read the New York Times or the Philadelphia papers. | 

Our final contention is this: Since the institution of these pro- 

ceedings and since the case was considered administratively, 
Congress enacted a law that we call Public Law 316, 85th Congress. 
This is covered in my supplemental memorandum. This alien is en- 
titled to relief under that law -- to consideration for relief under that 
law. | 

The object of the law was that where an alien had a close 
family tie, like an American wife -- and they specifically mention a 
spouse -- a criminal ground of deportation can be va ived. Prior to the 
enactment of this law, he couldn't get this type of relief, except by 
suspension of deportation. Now he can get this type of relief through 





another means. | 

That being so, we feel that the case should be remanded for 
consideration of this newly enacted law, for relief under this newly 
enacted law. And there are recent immigration cases, going back to an 





old Supreme Court case, saying that where a new law is enacted, an 
individual is entitled ta have relief under that new law. The immigration 
cases held that they were entitled to relief under that new law even though 
the case had been decided in the District court and was pending on appeal 
in the Court of Appeals. And the Court of Appeals sent the cases back to 
Immigration for consideration under the new law. AndI will introduce 
evidence to show that the Immigration Service is considering cases that 
even are in court, under this new law. | 


That, in gist, is our case. It will largely consist, as far as I 


am concerned, in introducing some 17 or 18 documents, including de- 
positions we have. The interrogatories that were taken in the case are 
already in Your Honor's file. | 
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And then we will have a problem as to whether or not Mr. 
Rafferty is compelled to produce the confidential information which he 
is objecting to. I subpoenaed the Attorney General and requested that 
this confidential information be brought forward. He responded by 
motion to quash. We appeared in the Motions Court and it was agreed 
that it would be more sensible to allow the trial judge to rule on it, in 
view of the fact that the facts of the case must first come out and it 
would be better to understand the facts, the background of the case, 
before ruling on it. 

THE COURT. Is Mr. Rafferty familiar with these documents 
you propose to introduce? 

MR. WASSERMAN. I went over these documents with Mr. 
Rafferty. As a matter of fact, I called him on the phone two days ago 
and I gave him a list of the documents. So I think he knows them, by 
and large. If he cares to look at any of them physically, he is welcome 
to it. 

MR, RAFFERTY. From Mr. Wasserman's telephone conver- 
Sation Iam familiar with the documents he intends to introduce in evi- 
dence. And, as he stated, I think there are 17 or 18 of them. 

19 THE COURT. Yes. 

MR. RAFFERTY. I don't believe that I will have objection to 
any more than two of them, at this point, so far as my familiarity is 
now with them. And _. as he introduces them, I will object. 

THE COURT. Then you may proceed, Mr. Wasserman. 

MR. WASSERMAN. Iam willing to proceed, unless you want to 
allow Mr. Rafferty to make a short opening statement. | 

THE COURT. If he desires to, at this time. 

MR, RAFFERTY. I think it would just be repetitious of what 
my final argument ;would be. I think we could just go ahead and get the 
documents introduced. 

I think, first of all, it might we well to file into the record a 
stipulation, Your Honor, that has been entered into between Mr. Wasser- 
man and myself. He subpoenaed in this case the former Attorney General, 


Judge McGranery, and we have agreed in this case to have introduced 
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into evidence a deposition taken of Judge McGranery in the Accardi 
case, which was a prior case involving similar issues. | 

THE COURT. Yes, I noted that in your trial brief. | 

MR. RAFFERTY. So I will just hand that to your clerk, if it 
may be filed. | 

THE COURT. Yes, it may be filed. 

MR. RAFFERTY. If I might suggest to the Court, just asa 
matter of easing the procedure, I think the one document that we are 
going to have difficulty with, of course, is the confidential information. 
I would suggest that Mr. Wasserman go ahead and introduce all except 
that, and then Your Honor hear preliminarily argument on that parti- 
cular document. 

THE COURT. Yes indeed. 

MR. RAFFERTY. It might expedite things. 

MR. WASSERMAN. My first exhibit is the hearing officer's 
decision of November 4th, 1953. 

THE COURT. Without objection it may be received. 

MR. RAFFERTY. Your Honor, I certainly think it will be cumu- 
lative, because I intend to introduce into evidence the full certified re- 





cord of the Immigration and Naturalization Service, which this is a 


review of. | 
THE COURT. I think counsel is entitled to try his case in his 
own way. | 
MR. WASSERMAN. I would like to explain to Your Honor why 
I am not introducing in my own behalf the full file. Normally I do so. 
It is my contention, and it is obvious from the argument here, that al- 
though this is a certified file by the department, it does not contain all 
the documents that the department have, it does not contain all the docu- 
ments that were read by the hearing officer. That being SO, while I 
think Your Honor might allow the document into evidence, my 
objection to it is going to be that it does not contain everything. And it 
is for that reason that I am only introducing these documents and 
letting Mr. Rafferty introduce the entire file -- and I told him I was 
going to do this. | 
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THE COURT. Do these documents supplement the record? 
Is that it? 
MR. WASSERMAN. No. Only two of them are repetitious. 
THE COURT. All right. Let them go in. 
MR, RAFFERTY. Very well, Your Honor. 


THE COURT. We can save time. 


(Hearing officer's decision, November 4, 
1953, was marked and received in evi- 
dence as Plaintiff's Exhibit No. 1.) 


MR. WASSERMAN. Exhibit 2 is the Board of Immigration 


Appeais decision dated January 28, 1954. 
MR. RAFFERTY. Ihave no objection to either one of these 


two, Your Honor. 
(Decision of Board of Immigration Appeals, 
January 28,1954, was marked and re- 
ceived in evidence as Plaintiff's Exhibit 
_No. 2.) 


MR. WASSERMAN. Exhibit 3 is the deposition of Mr. 


McGrannery, taken on June 21st, 1954. AndI think Mr. Rafferty will 

concede that at page 2 of that deposition Mr. McGrannery identified the 
22 New York Times of October 3, the Evening Star of October 3d, 

and the Washington Post of October 3d as accurately reflecting his de- 


portation program. 

MR, RAFFERTY. Your Honor, I would agree with that, that 
the statements that are contained in the newspapers have been ratified 
as being the statement the Attorney General himself made upon that 


particular date, 
THE COURT. It may be received. 


(Deposition of James P. McGrannery, 
June 21,1954, was marked and received 
in evidence as Plaintiff's Exhibit No. 3. ) 


MR. WASSERMAN. I offer as Exhibit 4 a photostat of the New 


York Times, October 3d, 1952. 
THE COURT. It may be received. 


(Photostat NewYork:Times October 3, 
1952, was marked and received in evi- 
dence as Plaintiff's Exhibit No. 4. ) 





47 | 
MR. WASSERMAN. Exhibit 5, Washington Post, Friday, 
October 3d, 1952. | 
MR. RAFFERTY. No objection to that one, Your as 

THE COURT. It may be received. 


(Photostat Washington Post, October 3, 
1952, was marked and received in evi- 
dence as Plaintiff's Exhibit'No. 5.) 


MR. RAFFERTY. In all these statements, of course, in so 
far as what the Attorney General says in the reports, I have no objection 





23 to what they contain. As far as what anyone else says, or the 
newspaper reporter comments on it, of course, I submit that it is not 
proper evidence. | 

THE COURT. It isn't. 
MR. WASSERMAN. I think we have no dispute on that, Your 

Honor. | 
The next exhibit is the Evening Star for October 3d, 1952. 


(Photostat, Evening Star, October 3, 1952, 
was marked and received in evidence as 
Plaintiff's Exhibit No.6.) | 


MR, WASSERMAN, The next is a deposition of Mr, Matson 
and Mr. Perlovsky, taken in Philadelphia on November 1, 1957. 

MR. RAFFERTY. No objection to that document, Your Honor, 
certainly. | 


(Depositions of Loyd H. Matson and Morris 
Perlovsky, November 1, 1957, marked 
and received in evidence as Plaintiff's 
Exhibit No. 7. ) 


MR. WASSERMAN. The next exhibit I offer is the Philadelphia 
Inquirer of October 3d, 1952, and I might say it is along the same lines 
as the preceding exhibits. The reason I am introducing it is because the 
hearing officer, Matson, in his deposition, said he thought either the 
New York Times or the Philadelphia Inquirer. | 
24 MR. RAFFERTY. I would object to that, Your Honor, on the 
basis it is rank hearsay and the hearing officer did not adopt it as any 








opinion of his own. In addition to which the statements contained were 


not, as in the other newspaper reports, statements by the Attorney 
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General or by the individual who said he read it. I maintain it is just 
rank hearsay and certainly should not be introduced in evidence. 

MR, WASSERMAN. I am not introducing it for the truth of the 
statement, Your Honor. I am introducing it to show communication and 
knowledge on the part of the hearing officer. 

THE COURT. Well, he read it. 

MR. WASSERMAN. That is right. 

MR. RAFFERTY. In the deposition, Your Honor, I might point 
out that he says he doesn't recall definitely having read it. He is not 
sure he did or did not. He said, "I read the newspapers all the time, 
and," he said, "something of that nature I probably did read. I may 
have read it in Philadelphia. I may have read it in Pittsburgh. Because 
at about that time I was in one or the other of those places." So there 
are possibilities there are different newspaper reports he read. And he 
couldn't ratify the statements made in that paper, anyway. 

THE COURT. I don't think it amounts to anything; but Iam 

going to admit it. 


(Photostat, Philadelphia Inquirer, October 
3,1952, was marked and received in evi- 
dence as Plaintiff's Exhibit No. 8. ) 


MR. WASSERMAN. As the next exhibit I offer in evidence the 
official Department of Justice press release of November 9, 1953 relat- 
ing to the plaintiff. 

THE COURT. To the plaintiff alone? 

MR. WASSERMAN. To the plaintiff alone. 

MR. RAFFERTY. No objection. 


(Department of Justice press release 
November 5, 1953 was marked and re- 
ceived in evidence as Plaintiff's Ex- 
hibit No. 9.) 


(A document having been handed to counsel for defendant by 

counsel for plaintiff:) 

MR. RAFFERTY. I would object to this one. This is after 
the Board decision, as Mr. Wasserman stated. 

MR. WASSERMAN. Wait a minute. I haven't offered it yet. 
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I just let you read it. If you are going to object, Iam perfectly willing 


not to offer it. 
The next exhibit I am offering is an excerpt from the Annual 
Report of the Immigration Service for the fiscal year ended June 30, 
1953, taken from page 57. I have the original report here, which is 
some hundred pages long, and I merely need a typewritten copy, if 
Mr. Rafferty would be willing to verify it. I told him about this exhibit 
and he told me there would be no objection. | 
26 MR. RAFFERTY. No, as far as the relevance and| competence 
would be indicated. | | 
THE COURT. Let it be admitted. | 


(Excerpt from page 57, Annual Report of 
Immigration and Naturalization Service 
for fiscal year ended June 30, 1953, was 
marked and received in evidence as Plain- 
tiff's Exhibit No. 10.) 


MR. WASSERMAN. The next offer is the memorandum to the 
District Director at Philadelphia from the Assistant Commissioner 
Raymond Farrell, dated January 23,1953. And I might characterize it 
as advising the Philadelphia office that the plaintiff was within the Attor- 
ney General's program. | 

If you care to describe it in any other way, I have no objection. 

MR. RAFFERTY. Well, I will in my argument describe it. I 
think it has been well described in the Accardi case by the Sepreme 
Court. 











THE COURT. Very well. Mark it. 


(Memorandum to Philadelphia District 
Director, January 23,1953, was marked 
and received in evidence as Plaintift’s 
Exhibit No. 11.) 


MR. WASSERMAN. I have copies of two press clippings which 
are my next exhibits. My sole purpose in introducing these -- they do 
27 not relate to the plaintiff -- my sole purpose in introducing these 
is to show further a description of the denaturalization and deportation 





program; and also to show, the second exhibit in particular, that the 
prior defendant in this case, Mr. Brownell, pursued the same program 
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that was adopted by Mr. McGrannery. 

MR. RAFFERTY. I will object to it just because of irrelevancy. 
I don't think it will have any particular bearing on this case at all. 

THE COURT. I don't think it has. There has been a substi- 
tution of the party defendant. 

MR. WASSERMAN. But I merely wanted to show -- Mr. 
McGrannery left office prior to 1953 -- I merely want to show through 
these exhibits that Mr. Brownell continued in the program, so that 
there is no dispute it was in effect at the time this hearing was held. 

THE COURT. There is no dispute anyhow on the part of the 
Government, is there? 

MR, RAFFERTY. To some degree there is. I don't think it is 
within the issues of the case; but it is my understanding there is a distinct 
change in the program in some respects. 

THE COURT. Put it in anyway. It would be rather odd if the 
Same program and policy didn't continue along. 

MR. RAFFERTY. Although I think the methods of admissions 
changed somewhat. That is what I would point out. 

28 THE COURT. Oh yes. 


(The two Department of Justice releases, 
December 18, 1952 and May 19, 1953, 
were marked and received in evidence 
as Plaintiff's Exhibit No. 12.) 


MR. WASSERMAN. My next exhibit is contained in the hearings 
entitled "Practices and Procedures of the Immigration and Naturalization 
Service in Deportation Proceedings," "Hearings before the Subcommittee 
on Legal and Monetary Affairs." 

THE COURT. Is that a Government publication? 

MR. WASSERMAN. It is a Government publication. 

THE COURT. You have no objection to that, have you? 

MR. RAFFERTY. Notas such. I would like to see what he is 
going to offer in evidence. I am not familiar with that. 

MR. WASSERMAN. I am particularly concerned with two pages 


here, page 123 and page 189 (indicating to counsel for defendant);“and I 


am willing to read the relevant portions into the record, or the portions 
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I am concerned with, or offer the entire document. 
MR. RAFFERTY. What is the date of this? 
MR. WASSERMAN. Here it is. The date of this is June 3, 13 
and 24, 1955. ! 
MR. RAFFERTY. If you would indulge me a moment, Your 
Honor, I would appreciate it. 





Your Honor, I would again object to it as improper evidence 
and as being irrelevant. It has nothing to do with the case we are 
concerned with. 

THE COURT. I don't know what is in it. | 

MR. RAFFERTY. And the hearings were held after this case 
was decided. | 

MR. WASSERMAN. I would like to explain the purpose of it. 
THE COURT. I don't know what it is. Is this Government 
regulations ? | 

MR. WASSERMAN. No, Your Honor. 
THE COURT. I misunderstood you, then. 
MR, WASSERMAN. I think Your Honor is entitled to a full 
explanation. 
THE COURT. I don't know anything about it. 
MR. WASSERMAN. This was a hearing at which Immigration 
officials testified in 1955. i 
THE COURT. Was Parisi then under investigation? 
MR. WASSERMAN. No, sir. But may I continue, your Honor, 
and then I think you will understand. Mr. Rawitz, who was from the 
Immigration Service, submitted a document which was headed "Attorney 
General's List and Top Priority Cases."" In the previous contentions of 
30 the Government they said there was no such list. I am intro- 
ducing it to show that there was an Attorney General's list, of individuals 
whom he was seeking to deport; plus there is testimony from Mr. Devaney, 





at page 189, who was an assistant commissioner, indicating that these 
kind of cases were covered by instructions that were sent to the field. 
So that there was knowledge on the part of hearing officers as to how to 
handle them. | 
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I am introducing this for those two purposes. 

THE COURT. Do you think there is anything wrong about that, 
instructions as to how to handle these cases and that they are top 
priority, and their names are given? 

MR, WASSERMAN. Well, the only thing I see is wrong, if 
they have a list and say "the Attorney General intends to deport a hun- 
dred people, and here are the hundred people," I contend you cannot get 
a fair hearing, if that is brought to the attention of the hearing officers. 

If they merely say expedite these cases, that is one thing. 

THE COURT. I don't agree with you at all, Mr. Wasserman; 
but I will permit you to introduce it. They are merely instructions as 
to what they are supposed to do, what the policy of the department is. 

31 MR. WASSERMAN. On that I see no objection. But if they 
merely say, "He is a racketeer." 

THE COURT. Yes. 

MR. WASSERMAN. Then I think you are going a little further, 
because then I think you are describing the individual and telling the -- 

THE COURT. You are characterizing him. 

MR. WASSERMAN. You are characterizing him. If they are 
merely saying, "Handle this particular case expeditiously. It is an im- 
portant one," I see no objection to that. 

THE COURT. I don't agree with you at all. I don't see how any- 
body is harmed by that. It is the old "stick and stones," you know. 

MR. WASSERMAN. If they merely say, "Expedite the case; 
it is an important one," I.see no objection. But once they characterize 
the individual, you tell a hearing officer, "This man is a racketeer,” is 
he going to exercise discretion favorably for a racketeer? 

THE COURT. If he has any honesty and integrity, he will. 

He wouldn't pay any attention to that characterization. You wouldn't. 

MR. WASSERMAN. I wouldn't. But if you are a hearing 
officer subject to being fired by the Attorney General at will, you would 


think about it a little bit before you would go against his program. 


(The excerpts, pages 123 and 189, from 
hearings June 3,13 and 24, 1955, were 
marked and received in evidence as 
Plaintiff's Exhibit No. 13.) 
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MR. WASSERMAN. Now my final exhibit, before the disputed 
exhibit, is a letter from the District Director in New York City, February 
18,1958, in the case of Irving against Brownell which is pending here in 
the District Court, indicating that cases are being reconsidered under 
the new law. | 
THE COURT. What has that to do with this? | 
MR. WASSERMAN. I merely want to show that they are re- 
considering, that the administrative practice is to reconsider these 





cases. | 
THE COURT. Are they in court for the same purpose that you 
are here? Are they in court now in the same kind of a situation that 
you are? 
MR. WASSERMAN. Yes, sir. 
THE COURT. I don't see what that has to do with this, at all. 
MR. WASSERMAN. I merely want to show the administrative 
practice. 
MR. RAFFERTY. I would object to it, Your Honor. It 
certainly has nothingto do with this case. The issues involved are not 
the same. That has to do with an exclusion proceeding. This has to do 
with a deportation matter. | 
THE COURT. The objection is sustained. You may take an 
exception. : 
MR, WASSERMAN. Now my final exhibit, Your Hpnor, is the 
confidential report which I have subpoenaed. | 
THE COURT. And there is a motion to quash that ? 
MR. WASSERMAN. Yes, and Mr. Rafferty is the moving party. 
THE COURT. Saving that, then, you are through ? 
MR. WASSERMAN. Yes, sir, except for closing argument. 
THE COURT. All right. Now on your motion to quash. 
ON DEFENDANT'S MOTION TO QUASH 
MR. RAFFERTY. The Government contends on this motion 
to quash, Your Honor, that the production of this document -- 


| 


THE COURT. Just a minute. I think for the benefit of the 








1 
| 
| 
! 
| 
| 
| 
| 
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reporter we will take a ten-minute recess. 

(Following brief recess:) 

THE COURT. All right, Mr. Rafferty. 

MR. RAFFERTY. May it please the Court, as I stated to you 
before, Your Honor, this confidential information, the production of it 
is objected to on the grounds that itis ‘irrelevant and immaterial to 

34 these proceedings. The reasons for the irrelevancy can be 
easily seen from a'reading of the deposition taken of the special inquiry 
officer in November of last year. 

In reaching his decision -- well, let me read exactly what it is. 


The question was asked, at page 32 of the transcript, a question by my- 


self: 

"If you had used the confidential information that Mr. Wasser- 
man had referred to, would you have incorporated it in your 
memorandum opinion and decision?" 

And Mr. Matson's answer was: 

“T did use it to this extent: That I read it, as I read all 
material that is submitted to me in connection with every 
proceeding. 

“Question: Let me reword my question. 

"After reading it, if you had accepted it into evidence and 
used it to benefit your opinion, would you have referred to it 
in your final opinion as a basis for your decision? 

"Answer: Yes. If what was in the confidential report in 
any way had any bearing upon the opinion that I rendered, I 
would have said so in the opinion, yes." 

Now again at page 33, under examination by Mr. Wasserman, 

the following colloquy occurred: 

“Question: Have you ever rendered an opinion in any case 
in which you utilized confidential information but didn't refer 
to it in the opinion? 

"Answer: No, no. If I did, I used the confidential infor- 
mation, I would have referred to it in the opinion and said that 
as a result of the confidential information coming to me I would 
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feel that the exceptional remedy of suspension of deportation 
should not be granted the subject." | 
Further on Mr. Wasserman asked the question: | 
"Is that a universal practice throughout the Service?” 


The answer was: 
"I don't imagine it is, but I felt it was a fair practice 
on my part, anyway." 
I think that shows that the confidential information that he read, 
and a reading of the deposition will show, that after the proceedings 
were concluded, somewhere along the line between the conclusion of the 
proceedings, the actual hearing, and the time that he rendered a final 
decision, one of the members of the Immigration Service, who stood in 





as a prosecutive individual, who presents the case, the cause for de- 
portation to the officer, gave him some information, confidential infor- 
mation; and we submit that it was done ex parte. 
36 Mr. Matson stated in his deposition that he read it, that he did 
not consider it of any value to him, and he did not use it in reaching his 
decision. Under oath he said he did not base his decision on it in any 
way. And upon pressing questioning by Mr. Wasserman, since Mr. 
Matson had indicated that he did not remember the exact contents of the 
report, he said that "As a matter of practice with myself," or words to 
the effect that "As a matter of practice with myself, and as a matter of 
conscience, if I had used the report I would have so indicated in the de- 
cision that I rendered." | 
THE COURT. Do you have that communication here? 
MR. RAFFERTY. The decision that he rendered? 
THE COURT. No. The communication. Did you bring it 
with you? | 
MR. RAFFERTY. . Ihave. It has been filed in the form of a 
deposition, Your Honor. | 
THE COURT. Iam talking about the confidential communication. 
MR. RAFFERTY. Yes, Your Honor, I do have it. | 
THE COURT. May I see it? | 
MR. RAFFERTY. Yes, Your Honor. I will get to that. 
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THE COURT. I would like to see it so I can intelligently rule 
37 on your motion. 

MR. RAFFERTY. That is perfectly all right with me. I have 
no objection. 

THE COURT. I won't tell anybody. 

MR. RAFFERTY. No, I am not objecting to it from that stand- 
point. But just as a matter of policy, I would prefer to have Your Honor 
rule on it before reading it, though. 

THE COURT. Well, Iam inclined to rule with you. But Iam 
going to first hear Mr. Wasserman on it, too. 

MR. RAFFERTY. Very well. If I might be heard on some of 
the arguments Mr. Wasserman will raise. 

THE COURT. All right. 

{A document was handed up. ) 

MR. RAFFERTY. Now in this case, as has been well pointed 
out by Mr. Wasserman -- 

THE COURT. Iam not reading it. It is staying here. 

MR. RAFFERTY. Very well, Your Honor. 

It has been pointed out that this case is primarily a review of 
the record. Ordinarily in a trial of this type it would be incumbent upon 
him, as counsel for the plaintiff in this action, to show some irregularity 
in the procedure, some violation of the regulations -set forth, or some 
arbitrary or capricious action on the part of the officials involved. 

38 The exception to this -- and I might point this is still the law, 


with a certain exception which has been pointed out in the Accardi case, 


Accardi against Shaughnessy, which has been cited throughout both our 
memorandums and is found at 347 United States -- and this allows the 
plaintiff an opportunity to prove, by means of a trial de novo, allegations 
of pre-judgment. And one of the bases of his allegations is that the indi- 
vidual hearing officer read the confidential report. 

Now to allow the plaintiff in this case the right to inspect a 
confidential report or document which was not used in reaching the ad- 
verse decision rendered against him, I think would be completely erroneous. 
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The Accardi case may have opened the door, as it did to cer- 


tain pretrial discoveries and to other things, but it still maintained that 
the proof of the allegation of pre-judgment was upon the plaintiff in the 
case. And upon remand, if I might point out to the Court, and it again 
went to the Supreme Court, the plaintiff was unable to show that there 
had been pre-judgment. And these allegations are in fact very much the 
same throughout. 
I think it is one thing to allow the plaintiff a trial de novo, as 
set forth as the procedure when pre-judgment becomes a matter of issue, 
and it is totally another thing to allow him to introduce evidence outside 
39 of the record and matter that was stated under oath not to have 
been relied upon and was not used. And certainly, being confidential 
information, this would even be more true. : 





Counsel for the plaintiff has indicated some considerable re- 
liance upon Jencks against the United States, which Iam sure Your Honor 
is more than familiar with. | 

THE COURT. I guess every lawyer is, and most laymen. 

MR. RAFFERTY. I would certainly agree with Your Honor. 
And I think his reliance is obviously misplaced because in the Jencks 
case it allowed the disclosure of FBI reports for the sole purpose to 
impeach witnesses who had made prior statements at an earlier time. 

THE COURT. That is old law. | 

MR. RAFFERTY. Very well, Your Honor. I won't comment on 
it any more, other than to state that this situation is totally different. 

THE COURT. I understand. 

MR. RAFFERTY. And the fourth point counsel has raised as 
to why he should be entitled to it, he cited some language in his opposi- 
tion to my motion to quash from the case of Jay against Boyd. Now in 
that case there was a favorable decision rendered to the Government 
and the court in effect held that confidential information could be the sole 

40 basis, allowing the individual to be completely eligible in all 
respects. He is first deportable, and he is eligible for suspension of 
deportation, on all of the overt testimony in the record before the hearing 
officer, the hearing officer could on the basis of confidential information 
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solely suspend or deny his application for suspension of deportation. 


I would respectfully request on that basis, Your Honor, that 
motion to quash subpoena for the production of confidential information 
be granted and it not be allowed to be produced. 

THE COURT. I will hear you now, Mr. Wasserman. 

MR. WASSERMAN. First, Your Honor, I call your attention 
to the interrogatories in this case, signed by Mr. Matson. This is in 
the jacket of the case. They are dated August 17,1955, Question No. 11: 

"Yes, a report stamped confidential was furnished to me by 
the Government's representative." 

Then Mr. Matson in the deposition which is -- 

THE COURT. From which Mr. Rafferty read? 

MR. WASSERMAN. Yes, from which Mr. Rafferty read, which 
is in evidence, page 24 -- first he says, "I don't remember -receiving 
the confidential report" -- 

"That is, I don't remember now of anybody handing me a 
confidential report. It may have been that at some time if I made 
such a statement it was previously and I could remember at that 
time having received such a thing." 

Then he went on on page 25, question by me: 

"But you have stated under oath, 'Yes, a report stamped 
confidential was furnished to me by the Government represen- 
tative.’ Now you don't seem to remember that. 

"Answer: I can't remember now the report being stamped 
confidential. I can't remember how the envelope was designated. 
At that time that may be I could have read it as being stamped 
confidential. 

"Question: Well, you stated this under oath on August 17, 
1955. Do you mean your memory has slipped since that time? 

"Answer: From August 17,1955 to November 1, 1957 two 
years have elapsed and I can't remember some of the things 
today that I knewthen because they were fresher in my memory. 

-Remember during that period of time I have seen an awful lot 
more cases and an awful lot more activity has developed. 
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"Question: Have you any recollection as to when you specifi- 


cally received this confidential report? 
"Answer: I don't, but it would be after the hearing | was con- 
cluded and before I prepared an opinion. 
"Question: Are you merely assuming that at the moment ? 
"Answer: Well, Iam assuming it based upon my custom and 
the habits and the policy of the Service. If there was anything of 
a confidential nature to be given to me, it would be given after the 
conclusion of the hearing and before I ever rendered an opinion. 
"Question: Where would it be given to you physically? Would 
it be given to you in the presence of opposing counsel, let's say? 
"Answer: I can't remember of ever having received one in 
the presence of opposing counsel, no. ! 
"Question: So that it would be after the hearing. was not only 
closed but opposing counsel had left the room ? | 
"Answer: Yes. And not only that, it would probably not be 
given to me until after the hearing had been transcribed) by the 
stenographer. | 
"Question: So that it would have been done within the con- 
fines of the Immigration Service in a secret manner ora confi- 
dential manner, even the handing of the report to you? | 
"Answer: Well, it would be done openly by the person who 
gave it to me but within the confines of the offices of the Immi- 
gration Service. | 
"Question: This report that was given to you, was it given 
to you by Morris Perlovsky? ! 
"Answer: I can't remember of his having given it to me, but 
it originated with him. It either came to me directly by his handing 
it to me or by his giving it to the young lady, the docket clerk who 
was handling my affairs, or possibly giving it to the stenographer 
who transcribed the hearing, to have it included in the hearing, in 
the record file or in the file of the Service." ! 
Then later on -- I can't find the exact page now, but I think 
there is no dispute about it -- he indicated he didn't remember what was 
| 








| 
| 
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in the confidential report. So that he does state definitely that it was 
given to him and that he read it. AndI certainly think that the Court is 
entitled to know just what he read. 

I think, among other things, it may contradict some of the 
things he said. I think it is admissible, following the ruling in the 
Jencks case, although I recognize the Jencks case didn't involve the 
exact same factual situation, and the Jencks case was a criminal case. 

Now I do agree with Mr. Rafferty, and I think I should tell Your 

44 Honor in fairness, my interpretation would be that if Your 
Honor should rule that it is inadmissible, that Your Honor has no right 
to read it. 

THE COURT. I haven't started to read it. 

MR. WASSERMAN. I know Your Honor has not. . And that is 
the reason I am calling my views to Your Honor's attention. 

THE COURT. I have turned it upside down. 

MR. WASSERMAN. I trust Your Honor to have it even with it 
turned face up. But I just want Your Honor to know my views on it. I 
think if Your Honor is entitled to read it, then Iam entitled to read it, 
so I can argue from it as to its relevancy. 

THE COURT. Of course, I wouldn't agree to that at all. 

MR, WASSERMAN. I think the cases hold that. I think the 
cases hold that. But Iam honestly reflecting my viewpoint on this so 


that Your Honor has the benefit of it, even though Your Honor may dis- 


agree with me. I think the only way we can determine the relevancy of 
this is to read it. 

THE COURT. I don't think that is the issue at all. The issue 
here is whether or not this influenced him. 

MR. WASSERMAN. But how can you tell without knowing what-- 

45 THE COURT. I have his sworn testimony. 

MR. WASSERMAN. Well, I don't think Iam bound by his sworn 
testimony. 

THE COURT. The Court may be. I don't see anything im- 
peaching it. 
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MR. WASSERMAN. This document may impeach it: And how 


can you tell until this document is produced and read into the record? 
THE COURT. Well, I think I have heard enough argument. I 
am going to grant the motion to quash. This may not be in the record. 
Mr. Clerk, will you hand this, upside down, to Mr. Rafferty. 
MR. RAFFERTY. I might point out for the record that I of 
course would have no objection to Your Honor's reading it, except for 
the objection that Mr. Wasserman I knew would make, and I felt it was 


fair to -- 
THE COURT. It is just as well. 
Now, have you -- 
MR. WASSERMAN. I have concluded my opening and I have 
concluded all the evidence I am permitted to introduce. 
THE COURT. Then the burden of going along is up to you now, 
Mr. Rafferty. 
MR. RAFFERTY. Very well, Your Honor. I havejonly, in so 
46 far as the actual evidence to be offered into the case, one docu- 
ment, and that is the certified record of the Immigration and Naturali- 
zation Service pertaining to the plaintiff. And I would respectfully ask 
that that be admitted into evidence at this time. I understand Mr. 
Wasserman has an objection. 
MR. WASSERMAN, I have just two points of selection: 
THE COURT. You are thoroughly familiar with that, of course. 
MR. WASSERMAN. Iam thoroughly familiar with this record. 
My first objection is that this is not the complete ci I would 
like the record to show that. | 
THE COURT. Do you make any motion for diminution of the 
record, or suggestion ? 
MR. WASSERMAN. Yes, I would like to make a motion to that 
effect, too. 
THE COURT. What have you to say to that? Is that the 
official record ? 
MR. RAFFERTY. That is the official record and ts complete 
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record of the Immigration and Naturalization Service, pertaining to 
the hearing held before the special inquiry officer and the hearing held 
on the appeal to the Board of Immigration Appeals, and the final de- 
cision, and all the evidence that was introduced. There is nothing lacking 
47 in that record. 

I understand Mr. Wasserman's objection is that the record 
does not include, one, the confidential report, and, secondly, the letter 
that I have stipulated and given him, which we can make part of the 
record, if Mr. Wasserman would care to. It is already in evidence. 

MR. WASSERMAN. That is one objection I have. And the 
second objection is, there are the minutes of a criminal trial in 1950, 
held in New York, which resulted in an acquittal. 

THE COURT. Of Parisi? 

MR. WASSERMAN. Of Parisi. And that constitutes -- 

THE COURT. That is the old narcotics charge, is it? 

MR. WASSERMAN. No, this is another charge. On narcotics 
he was convicted. On this other criminal proceeding he was acquitted. 

It is some hundred pages. 

THE COURT. What was the alleged crime ? 

MR. WASSERMAN. It was supposed to be murder, or man- 
slaughter. And the Board of Immigration Appeals said they are paying 
no attention to it, since he was acquitted. I see no reason why the record 
should be burdened with this, since he was acquitted and since adminis- 
tratively it was said that -- 

48 THE COURT. Is the full record of that criminal trial in there? 

MR. WASSERMAN. All the minutes of a criminal trial which 
resulted in an acquittal and which the Board of Immigration Appeals said 
"We pay no attention to." 

THE COURT. Well, you can be mighty sure that this Court will 
pay no attention to it, if it shouldn't. 

I will admit it. And if you desire to add other things to it that 


you say should be in the record, I will be very glad to receive them. 
MR. WASSERMAN. No. My only objection on that, Your Honor, 
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was to point out that there were these other documents, and this is not 
a complete file in that sense. | 

THE COURT: In that sense. | 
MR. WASSERMAN. In that sense. | 
THE COURT: Then you say it is more than a complete file in 
the case of Parisi here, to have the minutes of that criminal trial here. 
MR. WASSERMAN. That is correct. | 
THE COURT: Do you want that in? | 
MR. RAFFERTY. Not particularly, Your Honor. Ifjhe wants 
to take it out, we will take it out. 
THE COURT. Just offer that portion of it, then, andiomit this 
charge of murder. | 
MR. RAFFERTY. The charge of murder is dirseaiae the 
record. I might point out this is just the transcript of the 
hearing or the trial in New York, and at that trial a directed verdict 
of acquittal was rendered. There were some rather inflammatory state- 





ments made and I think that the special inquiry officer wouldn't even 


read it. 
THE COURT. He is clean on that. 
MR. RAFFERTY. He said that he didn't rely upon it in any 
way whatsoever, because the plaintiff -- the defendant in that action -- 
had no opportunity to put in evidence to contradict what the Gove rmment 
had put in, or the State of New York had put in. I can delete that and 
take it out. 
THE COURT. This was tried in the State Court in New York? 
MR. WASSERMAN, A state trial in New York, yes, sir. 
THE COURT: In Manhattan? 
MR. RAFFERTY. Brooklyn, Your Honor. | 
MR. WASSERMAN. Brooklyn, the Court of Special Sessions, 
the county court. 
THE COURT. Well, I think your objection is well daken with 
respect to anything that Mr. Parisi has been accused of and has been 
acquitted. I don't want it here. 
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MR. WASSERMAN. Thank you, Your Honor. 
MR. RAFFERTY. I am going to have to destroy somewhat 
the seal on this. 
50 MR. WASSERMAN. I waive the seal. 
THE COURT. You can do that afterwards, Mr. Rafferty. 
MR. RAFFERTY. Yes, Your Honor. That is what I would 


suggest. 


(The certified Immigration and Naturali- 
zation Service record was accordingly 
marked and received in evidence as 
Defendant's Exhibit No. 1.) 


MR. RAFFERTY. Andthat, Your Honor, would complete the 
Government's case and my opening statement which I said was not neces- 
sary. In answer to what Mr. Wasserman's contentions are, we have 
denied them all throughout and we maintain that the record of the Im- 
migration and Naturalization Service shows, without question, that the 
individual was accorded a fair hearing and due process was accorded 
him at every stage of the proceeding. There was no irregularity in the 
proceedings. And in addition to which there was substantial and pro- 
bative evidence throughout upon which to base the decision of the Im- 
migration Service. 

THE COURT. Are you men satisfied to rest on your trial 
briefs, or do you want time for briefs? 

MR. WASSERMAN. No, I don't need any time. I would like 
to make a short closing statement, Your Honor. 

THE COURT. You may. 

MR. RAFFERTY. I would like to argue it. I wouldn't be too 

long, maybe 10 or 15 minutes. 

THE COURT. All right. You may proceed. 

CLOSING ARGUMENT IN BEHALF OF PLAINTIFF 

MR. WASSERMAN. My main contention in this case is that 


Parisi did not receive a fair hearing. And as I cited to Your Honor, 


the Sung case -- 
THE COURT. That is in your trial brief? 
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MR. WASSERMAN. That is in my trial brief. 

THE COURT. ALI of the cases you are going to refer to now 
are in your trial brief? 

MR. WASSERMAN. That is correct. 

THE COURT. ALI right. 

MR. WASSERMAN. As I pointed out in my opening degument 
I feel that even though he might be clearly deportable, he is entitled to 
a fair hearing on the issue of deportation, and also on the issue of eli- 
gibility for suspension of is cieuiaas And I think the main reliance of 
the Government is upon two cases. 

First the Government relies upon Accardi against ai ccuheaes, 
and also the case of Jay against Boyd. Both of these are immigration 
cases. Both cases are distinguishable from the instant case. In Accardi 
the Supreme Court came to the conclusion that there was no Attorney 
General's List, on the record as it was established in the Accardi case. 

52 THE COURT. You mean no publication of the list, such as is 

here ? | 

MR. WASSERMAN. That is correct. 

THE COURT. No names mentioned? 

MR. WASSERMAN. No names mentioned. 

THE COURT. Who was the Attorney General at that/ time? 
Do you remember? | 

MR. WASSERMAN. It started with McGrannery, and then 
Brownell continued. It was the same as this case. | 

THE COURT. This was tried prior to McGrannery, though, 
wasn't it? ! 

MR. WASSERMAN, Accardi? No. ! 

THE COURT. Not the decision, but that there was no list. Was 
that by McGrath, or one of his predecessors ? 

MR. WASSERMAN. No, McGrath had nothing to do with the 
list. McGrannery announced the list. 

THE COURT. You don't understand me. You say the Supreme 
Court held there was no list. 

MR. WASSERMAN. In the Accardi case. 
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THE COURT. In the Accardi case. Now who was the Attorney 
General at that time? 

MR. WASSERMAN. At the time of the administrative hearings 
in Accardi, both McGrannery and Brownell were the Attorney Generals. 
So it is on all fours with this case in that respect. 

53 THE COURT. I was just wondering if McGrannery instituted 
this thing in the first instance. 

MR. WASSERMAN. McGrannery instituted the list in the first 
instance, yes, in the Accardi case and in this case. 

THE COURT. All right. 

MR. WASSERMAN. But in the Accardi case there was testi- 
mony and the Supreme Court believed that there was no list, plus they 
pointed out that the’ hearings had been concluded and Accardi had been 
ordered deported before Accardi had been placed on the list; he was 
only placed on the list after he had been deported and pending a motion 
for reconsideration. Nothing had been brought to the attention of the 
hearing officer. Nothing had been brought to the attention of the Board 
of Immigration Appeals. 

Here the hearing officer admits that he knew Parisi was on the 
list. He admits that he read the newspapers, in the deposition which we 
have offered in evidence -- 

"Well, did you know of it before the report was published?" 

-- page 8. 

"It may have been that I heard of it. I can't remember now. 

It may have been that under different names I heard of it. 

It may have been that this is the same program that was 

known as the Attorney General's List” -- 

This is Matson's testimony acknowledging that there was a list. 

54 The interrogatories point out the same thing. 

So that here we have two vital points that are different than the 
Accardi case. One, it is defintely established that there was an Attorney 
General's List; and it is definitely established that the hearing officer 
knew of the list, was made aware that Parisi was on the list. 
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The document that went into evidence,which is under 


| 
I 
' 


‘seal, that 


I offered into evidence, which refers to the fact that Parisi was included 


on the program -- and it is admitted here -- in January of 19 


53. He 


didn't get his hearing until February of 1953. That was brought home to 
Matson and he so admits it in his deposition and interrogatories. 


We have one other distinction between this case and 





the Accardi 


case. The Accardi case was tried under the 1917 Immigration statute. 


This case was tried under the 1952 Immigration Act. And the 
specific regulations -- 8 C.F.R. 242.53(b) -- which require 
officer to conduct a fair and impartial hearing. So that if he 
matters that he should not have considered, and if he conside 


re were 

the hearing 
considered 

red matters 


ex parte and should not have considered them ex parte, as I contend, 


there is a definite violation of the Immigration regulations. 
THE COURT. Undoubetedly your statement is true. 


| 
| 


‘But lam 


looking to the proof to sustain that, outside of speculation, and despite 


55 testimony given under oath. 
MR. WASSERMAN. The proof is that there was suc 


| 
i 


h a list, 


that he was advised ex parte of the list, that ex parte he considered 
confidential information before he rendered his decision, even on de- 


portability. 


Now itis clear, under the Immigration regulations, under the 


statute, under the Supreme Court cases, that determination of deport- 
ability must be decided on the record evidence. If you are considering 
matters off the record, if you are reading matters off the record, you 


are not considering the case on the record evidence. And I think that 


is a violation of the regulations. 


THE COURT. I would agree with you, except I think a man is 
entitled to read what he wants. And he stated under oath it had nothing 


to do with the decision. 


MR. WASSERMAN. But he stated he doesn't remember what 
he read. He doesn't remember what he read. How can he say that 
this didn't influence him, unless he is shown this document now and 
specifically says, "Yes, this is the document I read. It didn't in- 
fluence my decision." He is speculating, on the ground that he always 
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gives a fair hearing. He is saying, "Therefore I gave this man a fair 
hearing, even though I read something that was off the record." 

I think the burden then shifts to the Government, once it is 
shown that there is off-the-record material considered, to show that 

56° . .' that didn't influence their judgment. And you don't show that 
by a mere general statement, "One, I don't remember what I read, 
and two, even no matter what I read I gave him a fair hearing because 
that was my custom." That doesn't prove it. 

I think we have shown that matters that he should not have 
read were read by him. The burden shifts to the Government to then 
show that this specific document would not influence the man's judg- 
ment, and didn’t influence this man's judgment. 

The same thing goes with regard to Jay against Boyd. 

I have cited the case of Matranga against Mackey, at page 6 
of my brief. I have also -- 

THE COURT. :. Thatis, your trial memorandum? 

MR. WASSERMAN. Yes, sir. There they make the distinction, 


which I had a little difficulty getting across to Your Honor in my opening 


statement, between exercising discretion after you determine a man is 
eligible or ineligible, and determining what they call statutory ineligibility. 
And I would like to read from page 49 of the Government's brief in Jay 
against Boyd, so that Your Honor realizes what the Government is ad- 
mitting the regulations require. 

They are referring to the regulations, 8 Code of Federal Regu- 
lations 244.3. And this is the 1952 edition. The earlier edition is a 1949 

57 edition. This is the regulation which permits the utilization of 
confidential information in suspension cases, suspension of deportation, 
which was the application made here. 

The Supreme Court held that under the circumstances of Jay 
against Boyd confidential information was properly utilized. And then in 
the Government's brief here is what the Government said to the Supreme 
Court, and it is my understanding that this is what the Supreme Court 
foliowed: 
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"This regulation does not permit an unlimited use of bndis- 
closed confidential information. The Attorney General has not au- 
thorized its use in making determination as to the applicant's statutory 
eligibility for relief. Its use is permitted only in determining whether 
discretion should be exercised, and, even then, only when 'the dis- 
closure of such information would be prejudicial to the public interest, 
safety, or security.'" 

Now if Your Honor would like this brief -- and I have! under- 
lined the relevant portions -- that is at the crux of the distinction of 
this case and Jay against Boyd. Here confidential information was used 
with regard to statutory eligibility for relief from deportation -- suspen- 
sion. And the Government itself has admitted they cannot use! confi- 
dential information under the regulations for that purpose. 

If you read the two opinions in this case, my exhibits 1 and 2, 





you will see that that is as far as they got. They said he was not sta- 
tutorily eligible for suspension. The hearing officer says that he only 
used the confidential information in connection with suspension, and it 
was read prior to making any determination by him on any issue. 
Here under their own regulations they say you cannot use it 


with regard to statutory eligibility for relief. They are violating their 


own regulations to the prejudice of this applicant. 
Coming back to the hearing, we have the following appearing 
from the record: | 
On October 2d, 1952 the Attorney General announced a plan to 
deport a hundred alien racketeers. The information was reflected in the 
New York Times on the following day, was reflected in the Washington 
Post, the Evening Star and the Philadelphia Inquirer. Similar state- 
ments appeared in other newspapers. 
The hearing officer admitted in his deposition taken on Novem- 
ber 1, 1957 that he read the New York Times and the Philadelphia papers 
which contained articles about Mr. McGrannery's deportation program. 
In January 1953 Parisi was included within the Attorney General's 
program and list, and information to this effect was communicated to 
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59 the Immigration Service at Philadelphia on January 23,1953. That 
communication has been introduced in evidence. The hearing officer 
was advised of the inclusion of Parisi within the Attorney General's 
program. This was done ex parte without knowledge or notice to the 


plaintiff. 
As a matter of fact, you have in the deposition of the Chair- 
man of the Board of Immigration Appeals one of these communications, 
and it reads, "Confidential," "Alien racketeers," "Parisi," "Confi- 
dential." That is just what the memorandum reads, according to the 
interrogatories of the chairman of the board, in the jacket before Your 
Honor. It is in response to Question No. 8: 
"Confidential 'list' cases which are presently before the 
BIA -- January 13, 1954 -- Racketeers -- Name -- File No. -- 
Status -- Parisi" -- then his first name -- "E-80814." 

And then there is, under "Status," "O. A. 12/16/3; MB 1/6/4" 
-- and "Confidential." 

That is why I refer to it as being confidential, and there is no 
doubt they were considering this as confidential information. It wasn't 
the kind of information that merely said, "Expedite this case." This 
said, '" Confidential -- Racketeers." 

60 After the inclusion of Parisi within the Attorney General's 
program and communication of that fact to the Immigration Service where 
the hearing officer was employed, the deportation hearing was commenced 
on February 9, 1953. 

I think I have in my brief at times transposed the dates. If I 
have, that is, of course incorrect, Your Honor. 

Before rendition of his opinion the hearing officer not only was 
made aware that Parisi was on this confidential list, but he also re- 
ceived the confidential report. His decision was not rendered until 
November 4, 1953. 

On November 5, 1953 the Attorney General issued a press re- 
lease announcing the hearing officer's opinion and describing Parisi as 
a racketeer. That press release I have offered in evidence. They also 
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say in this press release by the Attorney General that Parisi was 
associated with either Adonis or Anastasia. We denied that at the hear- 
ing. But there it is, and that is what led me to believe that there was 
information like that which was in the confidential report which I felt 
would prejudice any hearing officer and prejudice any hearing. 

Before the board rendered its decision, its calendar clerk got 
this confidential memorandum, which I indicated before, describing him 
as a racketeer. AndI would like to tell Your Honor we deny that he is a 
racketeer. As a matter of fact, he has been living a very quiet life in 

Hazelton, Pennsylvania for the past ten years. ‘You will find 
him in one of four places -- either at church, his place of business, at 
home, or at the doctor's. He has been suffering with a bad leg. He had 
some of his toes amputated because of the severe condition of his leg, 
and he has been in and out of hospitals I think for the past ten years. 

The Board rendered its decision on January 28,1954. AndI 
submit that it is quite clear from the arguments which preceded the 
case, which were brought to the attention of the hearing officer, that the 
atmosphere that was created was one that it was practically impossible 
to secure a fair hearing, plus he did get this type of information which I 
know would have prejudiced the average juror. And you wouldn't have 
the slightest doubt about declaring a hearing unfair if a juror had heard 
that type of information, if it had been given to a juror ex parte by an 
attorney. | 





| 


Why are we to assume a hearing officer, who was not a lawyer-- 
and this particular hearing officer was not a lawyer -- would act any 
differently as far as prejudice is concerned? 


In addition, as pointed out in my opening, how can you say that 


a hearing is fair, a hearing which under regulations -- I didn't call 

Your Honor's attention to these regulations in the statute; but it is toward 

the -- I can't remember the official 8 U.S.C. , section -- but! there are 
cross references to them in the original text of the Immigration 

Act. I think it is 289 or 290. Iwill get it in a moment -- 292. This is 

of Public Law 414, which is the McCarran Act. 
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The specific right is granted -- statutory right -- to an alien, 
in a deportation proceeding, to have counsel. Now I think "counsel" means 
more than he just sits at a table and asks questions. He is entitled to 
submit a brief. He is entitled to make an oral argument. That is what 
we have in the District court. I wouldn't say that if one were taken 
away and you were given the other you are deprived of due process. 

THE COURT. Did you represent Parisi then? 

MR. WASSERMAN. No, I did not represent him then. 

THE COURT. Was an occasion made for an argument? 

MR. WASSERMAN. The hearing officer, before anyone could 
say anything, said -- and I quoted this in my memorandum -- "You only 
have the right to submit briefs after I have rendered my opinion.” We 
argued this issue on appeal -- I was then in the case -- and the Board of 
Immigration Appeals says, "You have no right to submit a brief before 
the hearing."’ That is in the Board's opinion. 

THE COURT. Do you mean before the determination after the 
hearing ? 


63 WR. WASSERMAN. That is correct. 
THE COURT. Or prior to that and subsequent to the hearing? 
MR. WASSERMAN. You cannot submit a brief, according to 


the Board's opinions -- and I think it is in this opinion. I can give you 
the leading administrative case on it. It is in the matter of M -- being 
confidential, I suppose -- but the M stands for Marcello. In the Marcello 
case the Board of Immigration Appeals held, and followed that ruling in 
this case, that you had no right to submit a brief to a hearing officer 
before he rendered his opinion. And that is the rule in immigration 
cases. Occasionally they will permit you to do it, but you have no right 
to do it. And if the hearing officer tells you, "You can submit your brief 
after my Opinion," that ends it. 

THE COURT. What good is it going to do you then? Just for 
reconsideration? Did they give you reconsideration? 

MR. WASSERMAN. I think the theory is, Your Honor, that 
the brief will not be reconsidered by the hearing officer, but that the 
brief will be considered on appeal. 
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THE COURT. I see. 
MR. WASSERMAN. NowIam quite sure that if you did that in 
a civil or criminal case, and said "When you get to the Court of Appeals 
you can submit your brief, when you get to the Court of Appeals you can 
make your oral argument," the courts would definitely say it is a vio- 
64 lation of procedural due process. You have the exact same 
thing here, because the cases hold and the procedure is that the hearing 
officer renders a final opinion, subject to appeal. It is not! merely a 
recommendation. It is a decision. It stands. You have to take an appeal; 
you have to file a notice of appeal. You have to pay a filing fee, and then 
take your case up. And it is much better to try and convince the hearing 
officer in the first instance of the correctness of your point of view, than 
to wait until you get into the appellate court, which presumes that the 


findings of the hearing officer are correct and presumes that the hearing 


officer's decision is correct on the law. So I submit that we were de- 
prived of due process in that respect. 





The final point I make is that under the cases cited in my sup- 
plemental trial memorandum, the case should be remanded for consid- 
eration . of relief under the new law, which is Public Law 316, 85th 
Congress. AndI rely upon my memorandum for that. 

65 (Following argument in behalf of defendant by Mr. Rafferty, 
and further argument in behalf of plaintiff by Mr. Carliner, at 12:40 


p.m. the trial was concluded, the case being taken under advisement. ) 
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IN DEPORTATION PROCEEDINGS 


IN BEHALF OF RESPONDENT: Lemuel B. Schofield, Esquire 
1810 Morris Building 
1421 Chestnut Street 
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CHARGES: 
Warrant: Act of 1952 -- Drugs, conviction for traffic in 


Lodged: Act of 1952 -- Drugs, conviction for violation 
of any law involving 


APPLICATION: Suspension of Deportation 

DETENTION STATUS: Released under bond 

WARRANT OF ARREST SERVED: February 9, 1953 

DISCUSSION: This record relates to a 54-year-old married male, a 
native and citizen of Italy, who last arrived in the United States on 

August 31, 1933, at New York City, New York, as a passenger on the SS 
"Conte di Savoia". His arrival has been verified and reveals that he was 
admitted for permanent residence in possession of a reentry permit; that 
he was thirty-four years of age, and that he was a tailor by trade. 

The respondent was shown a certified copy of an indictment returned by 
the Grand Jurors of the United States of America in the Eastern District 
of New York, on October 29, 1926, against Frank Eori, Jack Parisi and 
Frank Iacond,,in which it was charged that the defendants committed on 
October 13, 1926, a violation of Sections 1, 2 and 8 of the Act of December 
17,1914, as amended, commonly known as the Harrison Drug Act. The 
respondent acknowledged that he was the Jack Parisi who is mentioned in 
this indictment. A certified copy of a Writ of Commitment dated Novem- 
ber 27,1926, and addressed to the Warden of the United States Peniten- 
tiary, Atlanta, Georgia, was also shown to the respondent, who acknow- 
ledged that he was the subject of this document, that he was sentenced to 
serve two years imprisonment on each of the three counts contained in the 
indictment and that he served all of this time less time off for good be- 
havior. 

A further examination of the indictment reveals that the defendants were 
charged in Count 1 with having unlawfully, wilfully, knowingly and feloni- 
ously sold to Coleman P. Manning a quantity of heroin * * * * which * * 
heroin is a derivative of opium for the sum of $550 without having pre- 
viously registered with the Collector of Internal Revenue * * * * and with- 
out paying the special tax prescribed by law in violation of Section 1 of 
the Act of December 17, 1914, as amended, commonly known as the Harrison 
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Drug Act. In Count 2 the same defendants were sacs with having made 
a sale of heroin on the same date to the same person, and that the sale 
was not made in pursuance of a written order on aform issued in blank for 
that purpose by the Commissioner of Internal Revenue in violation of Sec- 
tion 2 of the Act of December 17, 1914. In the 3rd Count, the same defen- 
dants are charged with being persons then and there dealing in opium and 
its respective compounds * * * more particularly known as heroin, and as 
such dealers, the defendants were persons required to register under the 
Act of Congress approved December 17, 1914, and the defendants * * * 
were * required to pay the special tax * * * * by persons dealing in opium 
and its respective compounds more particularly known as'heroin; that on 
that date * * the defendants not having registered * * * and not having paid 
the special tax * * * * unlawfully * * * had in their possession ES FS, 
quantity of heroin in violation of Section 8 of the Act of December 17, 1914. 
The Writ of Commitment reveals that the sentence of two years to be 
served on each of the 3 Counts was to run consecutively. 
In the construction of the legislation which subsequently was passed by 
Congress and became the Harrison Drug Act, the authors used words re- 
quiring a registration by persons dealing in narcotic drugs and the pay- 
ment of a special tax, as well as the securing of a permit to sell the drugs. 
A special form of the Commissioner of Internal Revenue was provided for. 
It is quite apparent that this is a law regulating, governing or controlling 
the taxing * * sale * * or possession for the purpose of a sale 2 eS OF 
any of the drugs described therein and that the respondent's conviction for 
a violation of this law brings him clearly within the provisions of the 
charge lodged during the course of his hearing under Section 241(a)(11). 
The charge appearing in the warrant of arrest is of a similar nature, but 


provides that the subject must be convicted of any law or regulation re- 
lating to the illicit traffic in narcotic drugs. While it may be that the evi- 
dence of record will also support the charge in the warrant of arrest, it 


is apparent that the two charges are redundant to each other and that the 
lodged charge is more applicable in the instant case. For this reason, the 
respondent is found to be subject to deportation on the lodged charge only. 
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The charge under which the respondent has been found subject to depor- 
tation is included within Section 241(a)(11) of the Immigration and National- 
ity Act. As this is one of the paragraphs mentioned in Section 244(a)(5), the 
respondent's application for suspension of deportation must be examined 
under the provisions of this section. From a reading of the section, it is 
evident that the respondent must prove that he has been physically present 
in the United States for a continuous period of not less than ten years 1/ 
following the commission of the act constituting the ground for deportation, 
and prove that during all of such period, he has been and is a person of 
good moral character (as defined by Section 101(f) of the Immigration and 
Nationality Act), and is a person whose deportation would, in the opinion 
of the Attorney General, result in exceptional and extremely unusual hard- 
ship to himself or his wife who is a United States citizen or lawfully resi- 
dent alien. 
The expression "exceptional and extremely unusual hardship" is a reason- 
ably new standard and is worthy of some examination. It first appeared 


during the consideration of a recodification of the Immigration and National- 


ity Laws by Congress prior to the passage of that Act on June 27,1952. In 
the report of the Senate Judiciary Committee, Report No. 1137 filed January 
29,1952, the Committee stated the following: : 


The term "exceptional and extremely unusual hardship" 
requires some explanation. The committee is aware that in 
almost all cases of deportation, hardship and frequently un- 
usual hardship is experienced by the alien or the members 
of his family who may be separated from the alien. The 
committee is aware, too, of the progressively increasing 
number of cases in which aliens are deliberately flouting 
our immigration laws by the processes of gaining admis- 
sion into the United States illegally or ostensibly as non- 
immigrants but with the intention of establishing themselves 
in 2 situation in which they may subsequently have access to 
some administrative remedy to adjust their status to that of 
permanent residents. This practice is grossly unfair to 
aliens who await their turn on the quota waiting lists and 
who are deprived of their quota numbers in favor of aliens 
who indulge in the practice. This practice is threatening 
our entire immigration system and the incentive for the 
practice must be removed. Accordingly, under the bill, 
to justify the suspension of deportation the hardship must 
not only be unusual but must also be exceptionally and 


t SeeIn the Matter of M -, Interim Dec. 442, June 1, 1953, for construction 
of this section by which the word "immediately" is omitted. 





fig | 


extremely unusual. The bill accordingly establishes ia 
policy that the administrative remedy should be avail- 
able only in the very limited category of cases in which 
the deportation of the alien would be unconscionable. | 
Hardship or even unusual hardship to the alien or to his 
spouse, parent, or child is not sufficient to justify suspen- 
sion of deportation. To continue in the pattern existing 
under the present law is to make a mockery of our im- 
migration system." | 
The report of the House Judiciary Committee (Report No. 1365 of February 
14, 1952) is identical except for the omission of the last three sentences 
quoted above and the substitution of "abuse" for "practice" in the 4th 


sentence. 


The other evidence of record which must be considered on ithis subject 
reveals that the respondent first arrived in the United States on July 14, 
1920, at New York City, New York, as a passenger on the ISS "Giuseppe 
Verdi". A certificate of admission from the Verifications Clerk of the 
Records Unit of the Immigration and Naturalization Service at New York 
City reveals that the subject was a twenty-one year old single male tailor 
destined to his cousin at the time of arrival, and that he intended to 
remain here forever. The testimony of the respondent is to the effect 
that he continued to reside in the United States until July 24, 1933, when 
he returned to Italy to visit his mother. He was in possession of a re- 
entry permit and presented this document upon his return to the United 
States on August 31, 1933, as shown above. In the absence of any 
evidence to the contrary, it is apparent from the testimony of the 
respondent that he has been a resident of this country for at least ten 
years prior to May 20, 1953, the date of his application for suspension 


of deportation. 


The evidence presented by the respondent in proof of his moral character 

is found in an affidavit originating with the Chief of Police in Hazleton, 

Pa., to the effect that the respondent has not been arrested by this Depart- 
ment, the testimony of four witnesses and the statements of eighteen ac- 
quaintances. The first witness, Father Molino, Pastor of the Most Precious 
Blood Roman Catholic Church at Hazleton, Pa., testified that he first met 
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the respondent occasionally some twelve years ago when he came to his 


church giving some offerings and saying some prayers. He did not know 
the respondent's identity at that time and did not learn of it until the re- 
spondent returned to Hazleton more than two years ago. In the witness' 
opinion, the respondent was honest, law-abiding and very good. During 
cross-examination, the witness acknowledged that he had never been in 

the respondent’s home, did not know where he lived, and that the visita- 
tion work of the parish was performed by the younger priests. He did know 
that the respondent was married and he has met his wife. The witness ex- 
plained further that he had never previously appeared as a witness in a 
proceeding, that he could have excused himself from this proceeding, but 
that for the respondent, he promised to appear personally. 

Father Molino was followed by Father Arthur Ferrari, a priest of the same 
church, who testified that some months after being assigned to this church, 
in September or October, 1950, he met the respondent, that since that time, 
he has seen him at meetings of the Holy Name Society, at church services, 
and that about a month prior to the hearing, he called at the respondent's 
home in connection with his work of blessing the homes in the Parish. At 
this time he met the respondent's wife. After returning to the church, he 
discussed with Father Molino the respondent's regular attendance at church, 
his participation in communion and the other activities of the church, and 
they concluded that it was improbable that the respondent could be guilty of 
the things of whichihe was accused. He testified further that in his work 
among the people of Hazleton, he had never met a man who had a bad word 
for the respondent. In cross-examination, the Service representative de- 
veloped that the witness' acquaintance with the respondent was limited to 
meeting him at Holy Name Society meetings, seeing him in church, and 
visiting at his home on one occasion. 

The third witness identified himself as the proprietor of a food and grocery 
store and stated that he met the respondent in 1942 at a time when the re- 
spondent came into his store and purchased food. He has since that time 
had occasion to see him at church and to observe him as a customer in 

his store, and on these occasions his conduct was such that the witness 
concluded that he was honest and law-abiding. In cross-examination, it 
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was developed that the witness did not know where the respondent lived in 
1942, or whether or not he was married. He did remember of his coming 
into the store to make purchases at that time, but that during the past three 
years, he has been a regular customer at his store. When questioned fur- 
ther on this subject, the witness testified that he could not: ‘recall whether 
he saw him from 1942 to 1950 and acknowledged that he couldn't testify 
from his own personal knowledge in regard to the respondent's character 


and behavior during this period. | 





The fourth witness, Anthony Tombasco, identified himself as a mason con- 
tractor and stated that he had met the respondent informally in early 1946 
in Hazleton, Pa. His testimony was that he has never visited in the respon- 
dent's home nor has the respondent visited in his home. He has known the 
respondent in a soci=] manner only and has never come across a man so 
well manneréxi,well behavedor wellrespected. In the witness'opinion, the 
respondent is of good moral character. In cross-examination, it was de- 
veloped that the witness bumped into the respondent every month or two 
and that the longest period of time that he did not see him was three or 
four months. He learned from the newspapers of the respondent's employ- 
ment in the Nuremberg Dress Company, but does not know lof this personally. 
The evidence in regard to the respondent's employment as reflected by his 
application for suspension of deportation reveals that he was unemployed 
during the past ten years until July 10, 1950, and that since that time, he 
has been employed as the production manager of the Nuremberg Dress 
Company, Hazleton, Pa., at a salary of $150 per week. His assets are 
shown to be $800 in cash and $3000 in furniture and other personal effects 
which are owned by the respondent jointly with his wife. The respondent's 
further testimony in regard to the period of unemployment is that it started 
in 1940 and continued until July 10,1950. He nas stated further that dur- 
ing this period of time, he was shot by an unknown assailant, started 
using the names of Anthony Pulli and John Palermo, was confined to a 
hospital, and was supported by Joe Perrugino, a cousin. When questioned 





further about the source of his cousin's income, the respondent stated 
that he did not know, but that he eee he had a horse and that he thinks 


| 
| 
| 
| 
| 
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that he probably gambled. He did acknowledge that the cousin's contri- 
butions were substantial, that he (the respondent) was in the hospital on 
several occasions, and that every month or two or three, Mr. Perrugino 
would furnish money to him, but that he has not received any money since 
his cousin's death some three years ago. 
Ev idence of the respondent's marital status is shown through his testimony, 
the testimony of his wife, and a certificate of the marriage between 
Giocchino Parisi and Teresa Alompi, on June 29, 1931, at Brooklyn, New 
York. A certificate of the birth of Teresa Alompi on September 18, 1907, 
at New York City, has also been received for the record. The testimony 
of the respondent's wife is that subsequent to her marriage to her husband 
on June 29,1931, she resided with him at 215 Sackett Street and 323 Clinton 
Street, Brooklyn, until he left her in 1940 after telling her that . he was 
going to look for a business with a cousin. The next time she saw him 
was in 1949 after his arrest and return to Brooklyn. During the interim, 
she did not know where he was nor did she hear from him. When the re- 
spondent was released from incarceration in 1950, he returned to his wife 
and moved to Hazleton, Pa., with her some two weeks later. At first they 
occupied one room in the home of the De Lorenzo family, but subsequently 
moved to 672 Monges Street in August, 1951. Mrs. Parisi's testimony 
indicated further that she is suffering from sinus trouble and that she has 
neuritis, neuralgia and a nervous condition. She indicated that after her 
husband's departure in 1940, she received no support from him during 
his absence; that she was not employed, but was supported by her father; 
that her father died in June, 1953; that her mother is diabetic, practically 
blind, and does not have the means to support the witness at the present 
time, She indicated further that she inherited a mortgage of $2500 on the 


property of her parents, that the interest rate of 4% would produce $100 


interest a year to her, but that she has received interest for only six 
months, and that she gave this to her mother. 

The respondent's testimony also indicates that he would suffer a hardship 
in the event that he is deported. His testimony on this subject is that some- 
time after his departure from Brooklyn and while living in Hazleton, Pa., 
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in 1940, he received a gunshot wound from an unknown assailant. He did 
not go to a doctor, according to his further testimony, because he didn't 
know "what they came from" (understood to mean the identity of his as- 
sailant). He has since that time been operated upon on several occasions 
and is, according to his further testimony, still receiving medical atten- 
tion from Dr. Thomas A. Shallow of the Jefferson Hospital in Philadelphia. 
Provision was made during the hearing for the receipt during the following 
two weeks of a report from Dr. Shallow in regard to the respondent's con- 
dition and the necessity for continuing medical treatment. This report has 
not been received in the intervening three and a half months’ since the 
completion of the hearing, and it is concluded that a further delay in the 
preparation of this opinion for the receipt of that medical statement is 
unwarranted. | 
The report of the neighborhood investigation submitted by the Immigration 
Service in regard to the respondent's character has been the subject of an 
objection by counsel on the ground that it deals largely with a man named 
Joseph Scalleat and that it is confined to generalities and reputation with 
nothing apparently to support this conclusion. Counsel has diso objected 
to the inclusion of a document, which purports to be a transcript of the 
respondent's trial for Murder in Brooklyn, New York, on April 10, 1950, 
on the ground that it is not properly certified or authenticated. Counsel's 
objection has been overruled at the time of the offering in reliance upon 
the provisions of Section 242. 54(b) of Title 8 of the Code of Federal Regu- 


lations. 2/ In receiving this report over counsel's objection, he was ad- 


vised that the information contained in the report and the purported trans- 
cript would be evaluated and that the extent to which it was taken into 
consideration in this opinion would be reflected in the discussion in the 
opinion on this subject. 
In examining the proposed transcript of this trial, it is rice rack that 
some one has devoted considerable time to the preparation of the material 


2/ 242.54(b) Use of prior statements. 
The Special Inquiry Officer may enter on record any statement, oral or 
written, which is material and relevant to any issue in the case, pre- 
viously made by the respondent or any other person during any investi- 
gation, examination or hearing. If objection thereto is made; by the alien 
or his counsel or representative, the reasons for the objection, as well 
as the ruling thereon by the Special Inquiry Officer, shall be made a part 
of the record. | 
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which has been submitted by the Examining Officer. Mr.Coughlin’s report 
indicates that this is a transcript of the testimony of the respondent's trial. 
The absence of authentication of certification would be of sufficient im- 
portance to warrant its being excluded in this proceeding if the strict rules 
of evidence were to be applied in deportation proceedings. Having in mind, 
however, that in deportation proceedings, the relief for which the re- 
spondent has applied, i.e. suspension of deportation, is a discretionary 
relief;3/ that it is within the power of the Attorney General to grant or 
deny, and that in his exercise of this discretion, the Attorney General 
may consider any information having a bearing on the issues regardless 
of how secured and regardless of whether or not it meets the standards of 
evidence in civil procedures. It is apparent that the strict rules of evi- 
dence cannot be applied to the receipt of information on this subject. 
In examining those sections of the Immigration and Nationality Act in re- 


gard to suspension of deportation and especially Section 244(c), 2/ it is 


apparent that this application for suspension of deportation, if favorably acted 
upon by the Attorney General, must be further approved by the passage of a 
concurrent resolution of Congress. Congress in arriving at its decision is 
not limited by the rules of evidence, by the evidence of record or in any 
other manner, but may consider any information which is called to its at- 
‘tention or which it may secure. With this thought in mind, it would appear 
that the exclusion of any information by the Special Inquiry Officer during 
the subject’s hearing or examination in regard to the applicant or his 
character may result in depriving Congress, in its deliberations on an ap- 
plication of this type, of information which it desires. Such action by the 
37 See In the Matter of A., 31. & N. Dec. 714, 715; U.S. ex rel Von 


Kleczkowski et al v. Watkins 71 F. Supp. 429 (D.C.S.D.N. Y. 1947); U.S. 
ex rel Weddeke v. Watkins, 166 F.(2d), 369,C.A. 2, cert. denied 68S. Ct. 
904 (1948). 

4/ Section 244(c). Upon application by any alien who is found by the At- 
torney General to meet the requirements of paragraph (4) or (5) of sub- 
section (a), the Attorney General may in his discretion suspend deportation 
of such alien. If the deportation of an alien is suspended under the pro- 
visions of this sub-section, a complete and detailed statement of the facts 
and pertinent provisions of law in the case shall be reported to Congress 
with the reasons for such suspension. * * * * If during the session of the 
Congress at which a case is reported, or, prior to the close of the session 
of Congress next following the session at which a case is reported, the 
Congress passes a concurrent resolution stating in substance that it favors 
the suspension of such deportation, the Attorney General shall cancel 


deportation proceedings. * * * 
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Special Inquiry Officer could be found to be arbitrary, capricious, and an 
unreasonable limitation upon the Service investigators to whom Congress 
has assigned this responsibility. With this as a background, it is apparent 
that any information offered in good faith by the Immigration Service 
which may have a bearing on any of the issues present in the proceeding 
would appear to be properly admissible during this hearing in connection 
with an application for suspension of deportation. It would appear proper, 
however, to evaluate the information which has been submitted by the Ser- 
vice investigator and to reflect the credence and weight given to such in- 
formation in the preparation of any adjudication on an application for this 
relief from deportation. | 
Mr. Coughlin's report is divided into eight paragraphs, each of which will 
be discussed individually. The first paragraph deals with the value of the 
property in which the respondent is residing in Hazleton, Pa.,a history 
of the property's construction and use, an indication of the respondent's 





prior residence in Hazleton, and a report of the ownership of the automobile 
which is driven by the respondent. The second paragraph reveals the re- 
spondent to be an ardent attendant of the church of his choice and to be a 
customer of Ben Gauz Men's Shop in Hazleton, Pa., where he vays cash for 
his purchases. The third paragraph is devoted to information in regard to 
the respondent's employment since 1950 as the production manager of the 
Nuremberg Dress Company, his earnings, and an extensive report on the 
ownership by Harry Strasser of Brooklyn, New York, and the history of the 
establishment of the property now occupied by the respondent's employer. 
In the next paragraph, it is revealed that the respondent, at the time of his 
arrest in these proceedings, was substituting for the forelady at the Madi- 


son Dress Company while she was absent for one day attending a funeral. 
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This paragraph reveals further that the Madison Dress Company is 
jointly owned by Harry Strasser and Umberto Anastasia of Brooklyn, New 
York, but that neither of the owners are known in the community or have 
any "physical connection” with these establishments. In the fifth paragraph, 
Mr. Coughlin has summarized his inquiries in regard to the credit record 
of the respondent, his employer and associates in the local credit bureau. 
This information is followed by a paragraph devoted to the respondent's 
associates which is limited to a Joseph Scalleat who, together with his 
brothers, has been identified as having a reputation of being a member of 
a leading group of local racketeers. A copy of a report on the form of the 
Bureau of Criminal Identification, Pennsylvania Motor Police, Harrisburg, 
Pa. , which contains information identified as having originated with the 
Federal Bureau of Investigation has been secured and included with Mr. 
Coughlin's report, and reveals that a Joseph Scalleat has been reported 
to the Federal Bureau of Investigation for arrest on seven occasions, and 
that on one occasion, he was convicted in 1932 for operating a lottery. 
At this time, he was sentenced to serve from eight to sixteen months im- 
prisonment. The concluding paragraphs deal with the absence of infor- 
mation in the records of the local law enforcement offices and an evalua- 
tion of the transcript of the subject alien's trial for Murder in Brooklyn, 
New York, in 1950. 
From a reading of the transcript of this trial, it is evident that the Court, 
in accordance with the law of the State of New York, directed the jury to 
return a verdict of not guilty after the completion of the prosecution evi- 
dence, and after it was apparent that there was no creditable corroborat- 
ing evidence to the’ testimony of the witnesses who identified themselves 
as accomplices, even though the Honorable Louis Goldstein, County Judge, 
was convinced that the respondent was the one who shot and killed the 
deceased, Morris Diamond. Because of the nature in which these pro- 
ceedings were terminated, the defendant in that action was not called upon 
to refute the testimony of the State's witnesses. No one at this time can 
tell what evidence of this nature was available to the respondent nor can 
any one predict to what extent this evidence might discredit or answer the 


testimony of the State’s witnesses. In this respect, the information in 


a) 
i) 
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proof of only one side of this action is now available for examination and, 


in fairness to the respondent, it is felt that this should be disregarded by 
the Special Inquiry Officer in evaluating the respondent's character in the 
present proceeding. 
The criminal report of the Federal Bureau of Investigation was shown to 
the respondent and his counsel. His counsel acknowledged that the infor- 
mation contained therein related to him except the information in regard 
to an arrest in 1921 on a charge of carrying concealed weapon which re- 
sulted in a conviction and sentence to fifteen days imprisonment in the 
City Workhouse at Blackwell's Island. An examination of this report re- 
veals that the respondent was first arrested (other than the reported ar- 
rest in 1921 which is denied by counsel) on January 25, 1923, at which 
time it appears that he was charged with possession of a revolver. On 
April 27, 1923, he was found guilty and sentenced to thirty days in the 
Workhouse. His next arrest that is reflected in the report of the Federal 
Bureau of Investigation resulted from his indictment by the United States 
Grand Jury in Brooklyn on October 29, 1926. The resulting conviction and 
imprisonment have been previously discussed and are the bases for these 





proceedings. The respondent's testimony reveals that after serving fifty- 
two months in the Federal Penitentiary, he returned to Brooklyn in 1931. 
He was arrested in New York City on May 11, 1934, and charged with a 
Petty Larceny violation. He was discharged on May 15, 1934. He was next 
arrested on March 3, 1936, by the Police Department, New York City, and 
charged with extortion. The criminal report of the Federal Bureau of In- 
vestigation reveals a final charge was Grand Larceny; that the subject 





was acquitted on the charge of extortion on May 19, 1936; that/he was con- 
victed of the charge of Grand Larceny, 2nd degree, on December 14, 1936, 
and sentenced to serve two and a half to five years imprisonment at Sing 
Sing. An appeal was taken from this conviction after which a new trial 

was ordered by the Court of Appeals. He was acquitted on March 15, 1938. 
His next arrest occurred on November 3, 1939, in New York City, when he 
was charged with Receiving Stolen Goods. He was discharged on November 
13,1939. On October 14,1949, the respondent was arrested by the State 
Police of Pennsylvania on a charge of Murder, first degree, and was 





turned over to the New York City Police Department. This charge was 


| 
| 
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dismissed on April 13,1950. He was again arrested on the same day and 
charged with Homicide, but no disposition of this arrest is shown in the 
report of the Federal Bureau of Investigation. The respondent's testimony 
on this subject is that after his discharge in Brooklyn, he was taken to 
the Bronx on the following day and that he pled not guilty to a charge of 
Murder. He appears to have been remanded to custody and released to his 
counsel after a period of two months incarceration. His further testimony 
is that he has never received any official notification that the charge has 
been dismissed. 
A recapitulation of the acceptable evidence of record in regard to the 


respondent's moral character, industry, employment and associates dur- 
ing the past ten years reveals that at the beginning of this period, the re- 
spondent was married to a United States citizen, but was not living with 
her. This separation originated in 1940 and continued until May or June 
of 1950, during which time the respondent contributed nothing to the sup- 
port of his wife. From the time of his departure until after his arrest by 
the Pennsylvania State Police, the respondent's wife did not receive any 


communication from him nor did she know whether or not he was alive. 
The respondent's testimony in regard to his prolonged absence is that he 
was shot and seriously wounded in 1940, that he failed to secure medical 
assistance because of his not knowing the identity of his assailant, and that 
he assumed names other than his own, apparently for the purpose of con- 
cealing his true identity. During this same period of time, the costs of 

his medical expenses and his maintenance were furnished by a cousin, 

Joe Perrugino, whose employment was in connection with gambling opera- 
tions. After his arrest, trial and acquittal, as indicated above, he was sur- 
rendered to law enforcement authorities from the Bronx Borough, arraigned 
on another indictment, and released from custody before the commence- 
ment of the trial under this indictment. No information has been received 
during the course of this hearing to indicate that this indictment has been 
dismissed or nolle prossed, and it must be concluded that the respondent 
is still under indictment for homicide in the Borough of the Bronx, New 
York City, New York. 
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Subsequent to his release by the law enforcement authorities in New York 
City, the respondent reestablished a marital relationship with his wife 
and moved to Hazleton, Pa. He secured employment as the production 
manager of the Nuremberg Dress Company at Hazleton, Pa., at a salary 
of $150 per week. While nothing in the respondent's application for suspen- 
sion of deportation or his testimony would indicate experience, training, or 
special skill which would qualify him for employment of this type, it would 
appear from the continuity of this employment during the past few years 
that his services have been satisfactory to Mr.Strasser, his employer. 
From the testimony of the witnesses presented by the respondent, it 
would appear that two of them met the respondent in 1942 in an informal 
manner. The other witnesses first met the respondent in 1946 and 1950. 
Only one of the witnesses has been in the respondent's home and his visit was 
on church business. The respondent has never visited in the homes of any 
of the witnesses. While each has testified to having met the respondent's 
wife, and while each of the witnesses has expressed an opinion in regard 
to the respondent's moral character, it is the Special Inquiry Officer's 
belief that none of the witnesses has known the respondent sufficiently well 
between 1943 and 1950 to have an opportunity to have formulated a deli- 
berated opinion on the subject’s moral character during that period of time. 
From the time of the respondent's return to Hazleton, Pa. , in June or July, 
1950, he has apparently come to the attention of a large number of people 
as is evidenced by the statements and testimony of the witnesses. There 
is no evidence in the record that any of these people have become inti- 
mately acquainted with the respondent, but it is evident that his conduct 
has been acceptable. The testimony of the respondent is that} he and Mr. 
Scalleat visit back and forth. This is the only evidence of record in regard 
to the personal friends of the respondent. Mr. Coughlin's report shows 
that the closest associates of the respondent and his wife in Hazleton are 
Joseph Scalleat and his wife. Mr. Scalleat, according to Mr, Coughlin's 





continuing report, has acquired a reputation of being a member of the 


leading local racketeers. The respondent has acknowledged knowing 
Umberto or Albert Anastasia of Brooklyn, New York, the part owner of 
the Madison Dress Company in Hazleton, Pa., but has described his 


| 
i 
| 
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acquaintance with Mr. Anastasia as being of a limited nature. Additional 
information in regard to the respondent's associates is shown through the 
respondent's testimony that he was supported by Mr. Perrugino whose 


source of income, according to the respondent, was from questionable 
sources. 

Section 101(f)(4) provides that one cannot be found to have established 
good moral character where one's principal income is derived from illegal 
gambling activities. The evidence of record is that the respondent was 
not employed during the period 1940 to July 10, 1950. He has indicated 
that during this period of time, his only income was from Joe Perrugino, 
that he made substantial contributions to the respondent, and that while 
the respondent didn't know the source of Mr. Perrugino's income, he 
probably gambled and that he thought he had a horse. In the absence of 
more specific proof of the source of Mr. Perrugino'’s income, it could 
reasonably be found that the evidence of record indicates that it came 
from illegal gambling activities. The respondent's testimony about his 
departure from home in 1940 in search of a business with a cousin is of 
interest. The third page of the Federal Bureau of Investigation report re- 
veals that on January 28, 1941, this Bureau received a "Wanted Notice" 
from the New York City Police Department in the respondent's name, and 
indicated that he was wanted for the commission of Murder on July 25, 1939. 
The respondent's continuing absence from 1940 until apprehended by the 
Pennsylvania State Police in 1949 might well be due to the existence of 
this lookout or wanted notice. The respondent's testimony is that during 
this period, he provided nothing for the support of his wife. Having in 
mind that he had substantial amounts of money furnished to him by Joe 
Perrugino during this period of time, it would appear that if the respon- 
dent were a man of good moral character, he would have seen to it that 
his wife had some of this money for her support and maintenance. Upon 
all of the evidence of record, it is the Special Inquiry Officer's belief that 
the respondent cannot be found to have been a person of good moral char- 
acter during the statutory period, and that for this reason, he cannot be 
found to have met the requirement of Section 244(a)(5) of the Immigration 
and Nationality Act. 





89 
Aside from the inability of the respondent to establish that he has been 
a person of good moral character during the past ten years, and while it 
is evident that the respondent has acquired a position in the community 
where he has secured employment in this country which amply provides 
for the needs of him and his wife and while it might well be impossible 
to secure additional employment in his native country, the respondent's 
position is not substantially different from that of any other alien who 
has lived here for an extended period of time, has become accustomed to 
the standards of living in the United States, and is forced to return to 
those in his native country. It may well be necessary for the respondent's 
wife to look to others for maintenance if her husband is deported, and while 
this may at first be felt to be unusual, it cannot be found to be $0 ex- 
tremely unusual as to bring the respondent's case within the statutory 
requirements of Section 244 of the Immigration and Nationality Act. The 
respondent has testified to his continuing need for medical assistance and 
his complete dependence upon Dr. Shallow for advice and medical atten- 
tion. This may also be true, but it is the Special Inquiry Officer's belief 
that the respondent's native country is one of advanced civilization and 
through its medical profession and hospitals, the respondent will have 
access to whatever medical attention he needs. On all of the evidence of 
record, it is the Special Inquiry Officer's belief that the hardship or de- 
triment which would be suffered by the respondent or his wife is not sub- 
stantially different than that which would be suffered by any other alien or 
his wife who is faced with return to his native country, and is of sucha 
limited nature that it could not be classified as "exceptional and extremely 
unusual.'"’ The only remaining question is whether or not the lesser re- 
lief from deportation -- voluntary departure -- may be granted to the 
respondent. Section 244(e) provides for this relief and specifically ex- 
cludes aliens subject to deportation under various paragraphs of Section 
241 including paragraph 11, but provides that this relief may be granted 
if the subject is included within the purview of paragraph 4 or '5 of sub- 


section (a) of Section 244. As the respondent has been unable to meet the 
statutory requirements of Section 244(a)(4) or (5) in that his deportation 


1 
! 
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would not be an exceptionally and extremely unusual hardship to him- 
self or his wife, it is apparent that he is not within the scope of Section 
244(e) and that an order of deportation must be entered in his case. 
FINDINGS OF FACT: Upon the basis of all the evidence presented, it is 
found: 
(1) That the respondent is an alien, a native and citizen of 
Italy; 
(2) That the respondent last arrived in the United States on 
August 31,1933, at the port of New York City, New York, 
as a passenger, on the SS "Conte di Savoia"; 
That the respondent was admitted to the United States 
for permanent residence as a returning resident alien; 
That the respondent was convicted on November 27, 1926, 
in the United States District Court for the Eastern Dis- 
trict of New York of a violation of Sections 1, 2 and 8 of 
the Act of December 17, 1914, as amended, commonly 
known as the Harrison Drug Act; 
That Sections 1, 2 and 8 of the Act of December 17, 1914, 


as amended, commonly known as the Harrison Drug Act, 


are laws of the United States regulating, governing or 
controlling the taxing, transportation, sale, exchange, 
dispensing, giving away or possession for any of these 
purposes of a drug described therein; 
(6) That the respondent has not been convicted of a vio- 
lation of a law or regulation relating to the illicit traf- 
fic in narcotic drugs. 
CONCLUSIONS OF LAW: Upon the basis of the foregoing findings of 
fact, it is concluded: 
(1) That under Section 241(a)(11) of the Immigration and 
Nationality Act, the respondent is subject to deporta- 
tion in that he has been convicted of a violation of a 
law or regulation governing or controlling the taxing, 
manufacture, production, compounding, transportation, 
sale, exchange, dispensing, giving away, importation 
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or exportation, or the possession for the purpose of 


manufacture, production, compounding, transportation, 
sale, exchange, dispensing, giving away, importation 
or exportation of any of the drugs described therein, 

to wit: Sections 1,2 and 8 of the Act of December 17, 
1914, as amended, commonly known as the Harrison 
Drug Act. | 
That under Section 241(a)(11) of the Immigration and 
Nationality Act, the respondent is not subject to de- 
portation in that he at any time has been convicted of 
any law or regulation relating to the illicit traffic in 
narcotic drugs, to wit: unlawfully, wilfully and knowingly 
and feloniously selling a quantity of heroin without hav- 





ing a written order and without registering with the 
Collector of Internal Revenue and without paying the 
special tax and at the same time and place, together 
with other persons unlawfully, wilfully and knowingly 
did have in his possession and under his control a quan- 
tity of heroin, the exact amount of which is unknown in 
violation of Sections 1, 2 and 8 of the Act of December 
17,1914, as amended, commonly known as the Harrison 
Act. | 
ORDER: IT IS ORDERED that the respondent's application for suspen- 
sion of deportation be denied. | 
IT IS FURTHER ORDERED that the privilege of voluntary departure be 
also denied. | 
IT IS FINALLY ORDERED that the alien be deported from the United 
States in the manner provided by law on the lodged charge only. 


/s/ Loyd H. Matson 
Special Inquiry Officer. | 
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EXHIBIT 2 


U. S. DEPARTMENT OF JUSTICE 
BOARD OF IMMIGRATION APPEALS 


Decision January 28, 1954 
File: E-080814 - Philadelphia (A-8196763) 


In re: GIOACCHINO PARISI or JACK PARISI or JACK PARISE or 
ANTHONY PULLI or JOHN PALERMO or JACK R. PARISI or 
JACKINA PARISI 


IN DEPORTATION PROCEEDINGS 


IN BEHALF OF RESPONDENT: Lemuel B. Schofield, Esquire 
1810 Morris Building, 
1421 Chestnut Street, 
Philadelphia 2, Pennsylvania 

and 

Jack Wasserman, Esquire 
Warner Building, 
Washington, D. C. 
(Heard: December 18, 1953) 


IN BEHALF OF SERVICE: Sidney B. Rawitz, Service Representative 
(Heard: December 18, 1953) 


CHARGES: 


Warrant: | Act of 1952 - Convicted of violation of law relating 
| to illicit traffic in narcotic drugs - 
section 241(a)(11) 


Lodged: Act of 1952 - Convicted of violation of law governing 
the sale, etc. of heroin - section 
241(a)(11) 


APPLICATION: Termination of proceedings, reopening of hearing or 
suspension of deportation 


DETENTION STATUS: Released under bond 

This case is before us on appeal from a decision of a special inquiry 
officer on November 4, 1953, directing the respondent's deportation. 

The respondent is a 54-year-old male, native and citizen of Italy, who 
entered the United States on July 14, 1920 and was admitted for permanent 
residence. He testified that he last arrived in the United States on August 
31,1933, following a short absence in Italy, at which time he was in pos- 
session of a valid reentry permit. In 1926, the respondent was convicted 
on three counts of an indictment which charged respectively violations of 
sections 1, 2 and 8 of the Harrison Act of December 17, 1914 as amended. 
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He was sentenced to imprisonment for two years on each count, the 


sentences to run consecutively. The special inquiry officer found that 
the lodged charge mentioned above had been sustained and directed de- 
portation solely on that ground. The question of whether the respondent 
may be deportable also on the warrant charge is, therefore, not before 
us and will not be discussed. | 
We have carefully considered counsel's representations in their brief 
and at the oral argument. Several of these same points were previously 
raised and were considered by us in Matter of M, Int. Dec. 442, decided 
June 1, 1953. We there rejected contentions that an immigration hearing 
violated the provisions of the Administrative Procedure Act, ‘that a hear- 
ing was rendered unfair by adverse publicity and that there was a vio- 
lation of due process and the ex post facto provisions of the Constitution. 


In connection with counsel's assertion that the hearing was void because 





there was not a compliance with the Administrative Procedure Act, we 
stated in Matter of M, supra, that we believed that it was not the Congres- 
sional intent that deportation proceedings should be subject to the speci- 
fic provisions of the Administrative Procedure Act, but rather that the 
procedural requirements laid down in section 242(b) of the Immigration 
and Nationality Act-were considered by Congress to be within the pattern 
of the Administrative Procedure Act and to meet the standards of that Act. 
In arguing that the proceeding violated due process and the ex post facto 
and bill of attainder provisions of the Constitution, counsel assert that, 

at the time of the respondent's conviction in 1926, there was no pro- 
vision of law which rendered such conviction or the imprisonment im- 
posed a ground for deportation. We agree that until the effective date of 
the Immigration and Nationality Act, there was an absence of any sta- 
tutory provision under which the respondent could have been deported. 
However, in Matter of M, supra, where there was a specific statutory 
provision in 1940 that no alien should be deportable by reason of the 1940 
amendment for an act committed prior thereto, we concluded that the 
alien was deportable under the Immigration and Nationality Act. On the 
basis of that decision and on the authority of Mahler v. Eby, 264 U.S. 


| 
| 
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32 (1924), we must dismiss counsel's objection concerning the retro- 
active effect of the statute. Insofar as concerns counsel's argument 
that the proceeding violates Article I, section 9 of the United States 
Constitution which provides that no bill of attainder or ex post facto law 
shall be passed, the Supreme Court in Harisiades v. Shaughnessy, 342 
U.S. 580 (1952), specifically held that the inhibition against the passage 
of an ex post facto law by Congress applies only to criminal laws and not 
to a deportation act. Similarly, we reject the argument that the bill of 
attainder provision has any application to a deportation proceeding. In 
U.S. ex rel. Marcello v. Ahrens, 113 F.Supp. 22 (E. D. Louisiana 1953), 
the court specifically upheld the Government's position that the alien was 
deportable under section 241(a)(11) of the Immigration and Nationality Act 
despite the contentions that the statutory provision was retroactive and 
violated the due process and ex post facto provisions of the Constitution. 
We turn next to counsel's contention that the special inquiry officer re- 
fused to consider argument or permit a brief to be filed prior to his de- 
cision and that, for this reason, the hearing was unfair. Counsel refer 
specifically to a statement appearing on page 13 of the record, at which 
time an objection had been made by counsel which was overruled and the 
hearing officer then stated "You are granted an exception which you are 
privileged to discuss in a brief after an opinion has been rendered." 
The record shows (p.14) that there was further discussion of the matter 
and that counsel was informed that he might be accorded a continuance 
for the purpose of preparing a defense to the additional charge which 
had been lodged. Our review of the record satisfies us that the special 
inquiry officer, prior to his ruling, had considered counsel's argument 
in support of his objection. 
We find no merit in counsel's contention that the special inquiry officer 
refused to permit the filing of a brief prior to his decision. The record 
does not show that any request was made for permission to file a brief. 
Section 242(b) of the Immigration and Nationality Act provides that pro- 
ceedings before a special inquiry officer shall be in accordance with 


such regulations, not inconsistent with that Act, as the Attorney General 
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shall prescribe. Certain specific requirements which such regulations 
were to contain were spelled out in the statute. However, there is no 
requirement therein that the special inquiry officer shall hear any ex- 
tended argument or that he shall permit counsel to file a brief prior to 
the rendering of the decision. Part 242 of 8C. F.R., which contains the 
regulations issued pursuant to the statutory authority mentioned, does 
not confer upon counsel for an alien in a deportation proceeding the right 
to submit a brief prior to the decision of the special inquiry officer. On 
the contrary, 8C.F.R. 6.11(a) specifically refers to the filing of a brief 
in support of an appeal to this Board; 8 C. F.R. 242.61(b) provides that 
the respondent may submit a brief to the District Director for consid- 
eration of this Board in support of an appeal within ten days | after an oral 
decision, and8 C.F.R. 242.53(g) provides that counsel for an alien shall 
be permitted to state his objections succinctly and that they shall be en- 
tered on the record. We find, therefore, that the procedure followed by 


the special inquiry officer concerning this matter was entirely in accord- 





ance with the regulations mentioned. 


It is true, of course, that an alien, in deportation proceedings, is en- 


titled to a due process hearing. However, counsel's argument concerning 
an asserted unfairness in the hearing, because the special inquiry offi- 
cer indicated that a brief might be submitted after his decision had been 
rendered, is not supported by Morgan v. United States, 298 U. S. 468, 
480-481 (1936). A statement in the Court's opinion was quoted to the 
effect that a "hearing" means the hearing of evidence and argument. The 
decision in the Morgan case was that the hearing, which was required as 
a prerequisite to the making of a rate order by the Secretary of Agri- 





culture, had not been accorded where the Secretary, by whom the order 
was signed, did not personally hear or read any of the evidence presented 
at the hearing, or hear and consider the oral arguments which had been 
made, or read or consider the briefs which had been submitted. As a 
matter of fact, at page 478 the Supreme Court made the following state- 


ment: 
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Again, while it would have been good practice to have 
the examiner prepare a report and submit it to the 
Secretary and the parties, and to permit exceptions 
and arguments addressed to the points thus presented 
* * * we cannot say that that particular type of pro- 
cedure was essential to the validity of the hearing. 


Counsel also argue that under section 241(a)(11) of the Immigration and 
Nationality Act, an alien is deportable only for conduct subsequent to his 


last entry. We are not impressed with counsel's argument concerning 


this matter. The language of section 241(a) which is pertinent in this 


case is as follows: 


Any alien * * * shall * * * be deported who -- 
(11) is, or hereafter at any time after entry has 
been, 2 narcotic drug addict, or who at any time 
has been convicted of a violation of any law or 
regulation relating to the illicit traffic in nar- 
cotic drugs, or who has been convicted of a vio- 
lation of any law or regulation governing or 


cont rolling the * * * sale * * * of * * * heroin 
* *& * 


Section 24i(a)(11) sets forth three classes of persons who are subject 

to deportation. The phrase "is, or hereafter at any time after entry has 
been, " relates solely to narcotic drug addicts. The next clause relates 
to the charge stated in the warrant of arrest in the respondent's case 
which is not at issue in this proceeding. The third clause contains the 
phrase "who has been convicted". There is no requirement that the con- 
viction must have occurred after entry. Since the respondent is an alien 
who has been convicted of a violation of law governing or controlling the 
sale of heroin, it is entirely immaterial whether the conviction occurred 
prior to or subsequent to his last entry. If there were any materiality 

in the question of whether the conviction was subsequent to entry, there 
appears to be no reason why reliance could not be placed on the respon- 
dent's first entry into the United States in view of the definition in sec- 
tion 101(a)(13) which is to the effect that the term "entry" means any 
coming of an alien into the United States from a foreign port or place. 
Accordingly, we find counsel's position concerning this matter untenable. 
The remaining question relates to counsel's contention that the respondent 
did not receive a fair hearing on the issue of discretionary relief and 
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that he is entitled to such relief upon the basis of the record.) The re- 
spondent applied for suspension of deportation under section 244(a) of the 
Immigration and Nationality Act. The only paragraph of that section under 
which he would be eligible is paragraph (5). While counsel appear to be 
of the opinion that the respondent's last entry is controlling, we do not 
consider that the respondent is precluded from applying for suspension 
of deportation because of the language therein which -refers to an act 
committed or status acquired subsequent to entry since his conviction in 
1926 was subsequent to his original entry in 1920. Our review of the re- 
cord satisfies us that the respondent received a fair hearing on the issue 
of discretionary relief. At the hearing on March 4,1953, counsel stated 
that the respondent desired to apply for suspension of deportation but 
that some of the evidence in support of the application was not yet avail- 
able and the hearing was adjourned. At the continued hearing on May 20, 
1953, counsel was given ample opportunity to present evidence in support 
of the application and statements on behalf of the petitioner were pre- 
sented and witnesses examined at that time. The hearing was closed on 





May 20, 1953 but upon counsel's motion to reopen for the testimony of the 


respondent's wife, the special inquiry officer granted the motion and a 
further hearing was had on June 29, 1953. After careful review of the 
record, we find no merit in counsel's contention that there was any 
unfairness in the hearing on the issue of discretionary relief, 
There is attached to the record as part of Exhibit 12 what purports to be 
a transcript of proceedings in the case of the people of the State of New 
York against Jack R. Parisi. This transcript indicates that the defendant 
was indicted in June 1942 for murder in the first degree in connection 
with the shooting and killing of one Morris Diamond. The Court, in 
directing a verdict of not guilty, stated that he was personally convinced 
beyond any shadow of a doubt that the defendant was the person who had 
shot and killed the said Morris Diamond and that he was of the opinion 
that the defendant was the "trigger man" for Murder, Inc. The transcript 
of testimony is not certified or authenticated in any manner and since 





the respondent was acquitted, we will disregard this evidence as well as 
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the comments made by the judge who presided at the trial. It is clear 
from Exhibit 6, which is a report from the Federal Bureau of Investi- 
gation, that the respondent was apprehended by the State Police at 
Wyoming, Pennsylvania on October 14, 1949; that he was turned over to 
the New York City Police Department; and that on April 13, 1950 the 
charge of murder in the first degree was dismissed. © 
Counsel contend that the respondent's deportation would result in ex- 
ceptional and extremely unusual hardship to him and to his native born 
citizen wife. They were married in 1931. According to the testimony of 
the respondent and his wife, he left their home in Brooklyn in 1940, stating 
that he was going to see a cousin in another city with a view of entering 
a new business. He never attempted to communicate with her and never 
contributed to her support and she never heard from him until 1949 when 
he was arrested in connection with the murder charge. She did not notify 
the police concerning his disappearance. He claims that in 1940 he was 
wounded by an unknown assailant but he did not report this to the police 
nor did he receive medical treatment at that time. The respondent claims 
that he was unemployed from 1940 until 1950 and that he did not file a 
United States Income Tax Return until 1950. The record (p.90) shows 
that the respondent did not register under the Alien Registration Act in 
1940 as required by law; that he did not register as an alien of enemy 
nationality in 1942; and that he never registered under the Selective 
Training and Service Act of 1940 although he was of an age required to 
register in 1942. He did not register under the Slien Registration Act 
until about 1951 (p.91). His only explanation for failure to comply with 
these various requirements was that he was sick at the time 
Under section 244(a)(5), the respondent is required to prove physical 
presence and good moral character during the ten years preceding his 
application for suspension of deportation. 8 C.F. R. 242.54(d) specifi- 
cally provides that\the burden of establishing that the respondent meets 
the statutory requirements for discretionary relief shall be upon the 


respondent. Since the respondent's application for suspension of depor- 


tation was executed on May 20,1953, he is required to prove physical 
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presence and good moral character from May 20, 1943 until at least May 
20,1953. There is almost a complete absence of any proof of physical 
presence or good moral character during the period from 1943 to 1949. 
We hold, therefore, that the respondent has failed to establish that he 
meets the statutory requirements for suspension of deportation. 

Section 244(a) specifically provides that "the Attorney General may, in 
his discretion, suspend deportation * * *."’ Since the statute makes it 
discretionary with the Attorney General whether or not suspension of de- 





portation shall be granted, no alien can claim this relief as a| matter of 
right. U. S.ex rel. Weddeke v. Watkins, 166 Fed. (2d) 369 (C. A. 2) cert. 
den. 333 U.S.876. The respondent's failure to comply with the Alien 
Registration Act for approximately eleven years, his failure to register 
as an alien of enemy nationality and his failure to register under the 
Selective Training and Service Act of 1940, as well as his failure to 
contribute to the support of his wife during the period from 1940 to 1950, 
are all matters which in our opinion amply justify a refusal of the dis- 
cretionary authority to suspend deportation. Accordingly, we agree with 
the special inquiry officer that suspension of deportation and voluntary 


departure should not be authorized in this case and the respondent's 
appeal wiil be dismissed. | 
ORDER: It is ordered that the appeal be and the same is hereby dis- 


missed. 


/s/ Thos. G. Finucane 
Chairman 


EXHIBIT 3 


IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK 
Civil 85-78 





UNITED STATES OF AMERICA, ex rel. JOSEPH ACCARDI, 
Relator. 
-Ve- 
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Edward J. Shaughnessy, District Director of the Immi- 
gration and Naturalization Service, New York 
District, Department of Justice, 


Respondent 


Washington, D. C. 
Monday, June 21, 1954 


Deposition of James P. McGranery, a witness of lawful age, 
taken on behalf of the Relator in the above-entitled action, pursuant to 
stipulation of the parties, before Charles E. Barnes, a Notary Public 
in and for the District of Columbia, at the office of James P. McGranery, 
Barr Bidg., Washington, D.C., at 3:09 p.m. Monday, June 21, 1954. 

APPEARANCES: 


On behalf of Joseph Accardi, 
JACK WASSERMAN, Esquire; 


On behalf of Respondent, 

CHARLES McNELIS, Esquire and 
MAURICE A. ROBERTS, Esquire 
Attorneys, Department of Justice 


Thereupon, James P. McGranery, a witness of lawful age, 
was duly sworn by the Notary Public and, being examined by counsel, 
testified as follows: 

Direct Examination by Mr. Wasserman: 

Q. Were you the Attorney General of the United States on 
October 2, 1952? A. Yes. 

Q. Did you hold a press conference in your office in Washington, 
D.C. on that date? A. I did. 

Q. Does the official press release of the Department of Justice 


contain the announcement which you made on that date? A. A copy of 


the release is here, and it does. 

Q. Do the news items of October 3, 1952 in the Washington 
Star, The Washington Post and the New York Times, accurately reflect 
your statements to the press? A. They do. 

Q. Did you or your staff prepare and maintain a list of aliens 
included within your program to denaturalize and deport racketeers and 
subversives? A. The answer to that is yes and no. We were constantly 





| 
| 
| 
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combing the list for aliens against whom, in my judgment, there should 
be proceedings started to strip them of their naturalization in some 





cases and move for deportation or both. | 
Q. Were there approximately one hundred names on this list? 
A. There was no static list. The list was constantly changing from day 
to day. | 
Q. Did you maintain a list which was constantly changing? 
A. No. | 
Q. Did you have a little book and keep the names in| the book ? 
A. No; no. I gota report from day to day. | 
I will explain that a little later if you want me to. | 
Q. All right. | 
Was this list prepared before or after your announcement of 
October 2, 1952? If after, please state approximately when. A. The 
combing of the records of these undesirables began as early as June of 
1952. | 





Mr. Wasserman: Off the record. 
(Off the record. ) 
Mr. Wasserman: On the record. | 
The Witness: I had in mind while I was sitting on the bench 
that political organizations, particularly in the large metropolitan areas, 
were in some cases dominated by racketeers, and certainly the racke- 
teers were active in these metropolitan political organizations. 
By Mr. Wasserman: ! 
Q. When Jack Ignatius Dragna was arrested for deportation on 
December &, 1952, the official press release of that day by the Depart- 
ment of Justice said: | 
"The arrest, Mr. McGrannery said, was another step in his 
denaturalization and deportation program deemed at ridding the nation 





of undesirable aliens engaged in racketeering and other criminal 
activities." 
A. You can underline that "undesirable aliens". 


i 
| 
| 
i 
| 
1 
i 
| 
| 


Q. Did the aforesaid quotation accurately reflect your pro- 
gram? A. That is right. That reflects accurately my program. 
| 


| 
1 
| 
| 
1 
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Q. Was your program aimed at deporting and ridding the 
nation of undesirable aliens engaged in racketeering and other cri- 
minal activities? A. That is repeating the previous question and, 
with the emphasis on undesirable aliens engaged in racketeering 


and other criminal activities, that was my program. 


EXHIBIT 4 


THE NEW YORK TIMES 


New York, Friday, October 3, 1952 


M'GRANERY STARTS A DRIVE 
TO DEPORT ALIEN RACKETEERS 


Campaign Includes Moves To Denaturalize 
Those Who Have Taken Out Citizenship 


100 GANGSTERS INVOLVED 
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Attorney General Says He Also Will 
Continue to Rid U. S. of 
Foreign-Bom Reds 


By Lewis Wood 
WASHINGTON, Oct. 2 - James P. McGranery, Attorney General, 
announced today a drive to take United States citizenship from naturali- 
zed racketeers and criminals, then eject them from the country. 
He told a news conference that steps already had been taken against a 
half dozen undesirable aliens, and that the program would continue 





against "close to 100 figures in the underworld and organized crime." 
Mr. McGranery predicted that his plan would "restore the dignity of 
citizenship" and "do much to destroy the roots of organized crime in 
America." | 
«eee KK Ee K | 
As an example of the persons he seeks to deport, Mr. McGranery cited 
Nicholas D. Circello, who was arrested in Chicago today on a depor- 
tation warrant. 
x**e kee Ke KK KEK K 
Deportation proceedings were announced against the following: 
Harry Ozias Voiler, a native of Rumania, arrested at Miami, His 


police record goes back to 1918. He served a robbery nenrence in the 
Michigan State Penitentiary, officials said. 
William Lias, Wheeling (W. Va.) race-track man and gambling figure, 


who has been fighting the Government over alleged income tax evasion. 


xe *e * * * *€ K K * 


EXHIBIT 5 


THE WASHINGTON POST 
Friday, October 3, 1952 


U.S. PLANS TO DEPORT 
100 ALIEN RACKETEEEKS 


By Murrey Marder 
Post Reporter 


Attorney General James P. McGranery announced yesterday that the 





Justice Department hopes to strip citizenship rights from 100 foreign- 
born racketeers and deport them. 


*x**xee ee * *& K ¥ 
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The organized drive at foreign-born racketeers is a far larger program 
than has been previously indicated. 
McGranery named seven underworld figures now in custody for the de- 


naturalization-deportation campaign. 
**x* * * kK KK K * 


EXHIBIT 6 


THE EVENING STAR 
Friday, October 3, 1952 


McGRANERY DISAVOWS POLITICAL MOTIVES 
IN MOVES TO DEPORT 100 NATURALIZED 
CITIZENS, ALIENS 


The Justice Department's drive to rid the country of some 100 naturali- 
zed citizens and aliens with underworld or other unsavory reputations 

is no sudden facesaving device for the Democratic Administration, 
according to Attorney General McGranery. 

He announced late yesterday that six such foreign-born persons, several 
of whom apparently never became citizens, already have been picked up. 


Denaturalization or deportation proceedings will be started at once. 
xx * ke * *e K KK X 


EXHIBIT 7 


DEPOSITIONS OF LOYD H. MATSON AND 
MORRIS PERLOVSKY 


Depositions of Loyd H. Matson and Morris Perlovsky, taken 
on behalf of the plaintiff, before Jacob J. Comer, Court Reporter-Notary 
Public, at the offices of the United States Attorney, 4042 United States 
Court House, Philadelphia, Pennsylvania, on Friday, November 1, 1957, 
at 11:15 A.M. 


PRESENT: JACK WASSERMAN, ESQ., 
Warner Blidg., 
Washington, D. C. 
and 
JOHN B. BRUMBELOW, ESQ., 
Philadelphia, Pa., 
for the plaintiff. 


WILLIAM R. RAFFERTY, ESQ., 
Assistant United States Attorney, 
United States Court House, 
Washington, D.C. 

for the defendant. 
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(It is stipulated by and between counsel for the respective 
parties that signing, sealing, certification and filing are waived, and 
that all objections, except to the form of the questions are reserved to 
the time of trial. ) | 


** ee KK KK KX | 


| 


MR. WASSERMAN: May the record show that the depositions 
are being taken pursuant to a stipulation between counsel for the parties. 


**x*k* x * * K K K * 


LOYD H. MATSON, having been duly sworn, was examined 


and testified as follows: | 
DIRECT EXAMINATION | 
BY MR, WASSERMAN: 

Q. Mr. Matson, were you the hearing officer or special in- 
quiry officer in the deportation proceedings instituted against the plain- 
tiff, Gioacchino Parisi, on February 9, 1953? A. Yes. | 
Q@. Are you presently employed by the Immigration Service? 


j 
| 


A. Yes. | 
Q. How long have you been employed by the Service? A. Since 
August 5, 1940. 
Q. What is your present position? A. Investigator. 
Q. How long have you been employed as a special inquiry 
officer? A. I imagine that it started with the Immigration and Nationality 
Act on December 24, 1952, and continued even up to the present time 
because my appointment as a special inquiry officer has never been 





revoked. | 
@. But you are not presently executing the duties of a special 
inquiry officer. A. Presently Iam assigned to investigative duties, and 
have been assigned to that type of activity for about two years. 
Q. Are you an attorney at law or a member of the Bar? 





A. No, I am not. 
Q. When did you first hear of the Attorney General's program 

for deporting undesirable aliens engaged in racketeering or other cri- 

minal activities? A. I don't think I ever heard of a program of that 


nature. | 


| 
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Q. Well, let me put it another way. 
On October 2, 1952 a program was announced by Attorney 


General McGranery -- let us leave out the word "program" -- Attorney 
General McGranery made an announcement with regard to certain policies 
that would be pursued. Do you recall that announcement? A. Ican 
vaguely recall an announcement that I read in the newspapers by Mr. 
McGranery, that he intended to expedite certain immigration actions. 
And if that is the one that you have reference to, I heard about it probably 
at the time it was first announced or within two or three days. 

Q. Well, in October of 1952 there appeared this announcement 
by Mr. McGranery in most of the newspapers, including the Philadelphia 
newspapers. I might tell you it was on the front page of the Philadelphia 
Inquirier. Do you recall reading it at the time? A. I don't recall read- 
ing it now but undoubtedly I saw it at the time because I regularly do read 
the Philadelphia Inquirer and the New York Times, and it seems to me 
that I heard about a program that could be described in the manner that 
you described this one. 

Q. Well, I have with me photostats of the Inquirer for October 
3rd, 1952. The headline there on the front page is "McGranery Acts to 
Oust 100 Alien Racketeers." 

Are you in a position to affirm or deny whether or not you 
read that particular article? 

(Photostat is handed to the witness. ) 

A. Not at this time, I am not in a position to say whether or not I ever 
read that. 

Q. But you do regularly read the Inquirer and the New York 
Times? A. Yes, and the Philadelphia Bulletin and several other news- 
papers. 

Q. Well, Iam referring to this announcement contained in the 
Philadelphia Inquirer, and I might say I have the New York Times for 
that day and it likewise recites ''McGranery Starts a Drive to Deport 
Alien Racketeers" was the headline on the front page of the New York 
Times for October 3rd, and the by-line on the continued page was 
'McGranery Opens Drive to Deport 100 Alien Figures in Underworld." 
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Will you deny that you did not read those newspapers at the 


time? A. No, I wouldn't deny it. I probably did. | 


| 
Q. Did you have any other source from which you learned 


about the program of the Attorney General? | 
I call it "program." I don't mean to put those words in your 
mouth -- where you learned about the policy of the Attorney General 
with regard to alien racketeers. A. Well, within the Service we 
heard from time to time that certain cases were to be expeditiously 
handled, and it may well have been that before this program came out 
certain cases were being handled expeditiously, and I am sure that as 
a result -- in information which I received within the Service other 
cases were handled expeditiously and some of them I have been ad- 
vised were of interest to Congress and some of them were of interest 
to the Commissioner, and some of them were of interest to various 
other people within the Service. And in those cases where there is an 
interest of that nature shown it was the policy to expeditiously handle 
them rather than to lay them aside for, say,. taking care of them when 
the opportunity presented itself. | 
Q. Were any written instructions given to you with regard to 
those cases or with regard to the policy announced by Mr. McGranery? 





A. I can't remember of having received a written instruction on it. I 
do remember receiving at one time from one of the other men in the 
office a list with about a dozen names on it, and I was told that these 
cases were to be handled expeditiously, that they were ona special list. 
Q. Was it referred to as the Attorney General's list? A. I 
don't remember of it being referred to as the Attorney General's List, 
and I don't remember whether the list had any identification other than 
the names of the subjects and the file numbers. | 
Q. Specifically I would like to ask you whether or not it had any 
identification as being racketeers. A. I don't remember of anything in- 
dicating racketeers, no. | 
Q. I might tell you that it has been established in this pro- 
ceeding that when the Board was advised of the fact of this case it 
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received a confidential memo which said "Racketeer" and then had 
Parisi's name and then said "Confidential" on both sides. A. I don't 
remember having received anything of that nature. It may be that I did 
but didn't attach any importance to it. 

Q. In this proceeding, as I read the record, and if Mr. Rafferty 
wants to correct me he may, I understand that the Government has ad- 
mitted that Attorney General McGranery announced the program on 
October 2nd to deport aliens engaged in racketeering. 

MR. RAFFERTY: October 2, 1952? 

MR. WASSERMAN: 1952. That is in the reply to interrogatories. 

BY MR. WASSERMAN: 

Q. Was that your understanding of the Attorney General's 
program? A, I didn't have any understanding of it until you started 
bringing it up here. I heard about an Attorney General's List, but in 
so far as the program is concerned, I didn't know about what was going 
on in the top levels. 

Q. The annual report of the Immigration and Naturalization 
Service for June, 1953 reports "That the Attorney General had a special 
program for intensifying efforts looking toward deportation and de- 
naturalization of criminals, of racketeers and narcotic law violators." 

MR. RAFFERTY: May I interrupt you a moment to ask you 
what you are reading from? Is that your understanding of the policy? 

MR. WASSERMAN: No. I have a direct quote from the annual 
report. 

; MR. RAFFERTY: The annual report of what? That is what I 
am trying to find out. 

MR. WASSERMAN: Of the Immigration and Naturalization 
Service. . 

Here is a copy of it. I can show you the original of it if you 
care to. 


(Paper is handed to Mr. Rafferty. ) 
BY MR. WASSERMAN: 
Q. Is that your understanding of the program? A. I never had 





109 i 
heard about that particular report or about that particular reference to 


the report that I can remember of now. It may have been that I knew 
about it after the report was published, but I don't remember of it now. 
Q. Well, did you know of it before the report was published ? 
A. It may have been that I heard of it. Ican't remember now. It may 
have been that under different names I heard of it; it may have been 
that this is the same program that was known as the Attorney General's 
List, and if it was I heard of it all right but I can't tell you exactly when 
I heard about it. It does seem to me that the first one of these cases 
that I heard of that was to be expeditiously handled involved John 
Williamson, who was in the Lewisburg Penitentiary, and that was in 
November but I have forgotten the year -- it must have been 1952, how- 
ever. I went to Lewisburg for that hearing and presided at that hearing, 
and I know that the instructions were that this was to be as expeditiously 
completed as was possible because of the interest of the Attorney 
General. In that case we started the hearing and the counsel was not 
present and the subject asked for a postponement. The hearing was 
postponed for a period of two or three weeks to allow his counsel to be 
present and we held the hearing the next time I was there and \was ex- 
peditiously completed. 
Q. Did you ever discuss the program of the Attorney General 
with any of your superiors ? 
MR. RAFFERTY: I will object to that for the sade and then 
he can go ahead and answer it. 
THE WITNESS: I can't remember. I undoubtedly did because 
all of the work of the office was from time to time discussed, and all of 
the programs of the Service, and any expeditious handling of any parti- 
cular case would probably be discussed with the director at some time 
or other. He might be interested in knowing if there were any cases 
that were not going to be expeditiously handled for one reason or another, 
and if there was anything that he could do to facilitate the movement or 
progress in some of the cases. | 





I undoubtedly had discussed various cases that were ‘on the list, 
that were shown to me, with both the director and the deputy district 
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director, and I know that I discussed them with the chief of the adjudica- 
tions division, Mr. Braden, when he served in that capacity, mostly to 
arrange for transportation to Pittsburgh in connection with the Lias case 
and the Larocca case. So that I had to discuss the cases with them in 
order to let them know why I was going there. 

Q. Did you ever receive any official word from anyone in the 
Immigration Service or the Department of Justice that the Philadelphia 
newspaper that I eshibited to you of October 3rd, 1952, or that New 
York Times of that day did not accurately report the nature of the 
Attorney General's Deportation Program? A. I can't remember that 
now. I do know that from time to time it has been general discussion 
within the office that certain articles appeared in certain newspapers on 
certain days, frequently inaccuracies in the reporting were pointed out. 
As a matter of fact, I probably have been conscious of that and been a 
participant in it as much as anyone else has. But I don't remember 
any reference now’ to any inaccuracies in that particular article, in 
either the New York Times or the Philadelphia Inquirer or possibly 
even the Bulletin. 


Q. Well, to help refresh your recollection, Mr. McGranery 
did testify under oath in the Accardi case that the New York Times 
accurately reflected his program. Now, with that in mind can you tell 


us any more accurately what your best recollection is? 

MR. RAFFERTY: Could you give me some idea where Mr. 
McGranery stated that in the transcript? 

MR. WASSERMAN: Yes. 

Don't answer the question until we work this out. 

Off the record. 

(Discussion off the record. ) 

MR. WASSERMAN: Read the question, please. 

(Question read. ) 

THE WITNESS: Let me put it this way: I don't know what Mr. 
McGranery testified to but if it was written up in the newspapers, and I 
vaguely recall that it was, I probably read it at the time and don't 





Lis 


remember anything of it right now. 
BY MR. WASSERMAN: | 
Q. Well, what Iam driving at is the New York Times reported 
on October 3rd, 1952, that Mr. McGranery opened the drive to deport a 
12 hundred alien figures in the underworld, and Mr. McGranery has iden- 





tified that as accurately reflecting his program. | 

Can you give me any explanation for having a contrary view on 
the subject, or do you have a contrary view on the subject? A. Do you 
mean do I have a contrary view to Mr. McGranery's program? 

Well, I probably wouldn't have if I had known about it, but I 
probably didn't know of all of the program. That is, I have no way of 
knowing what was in Mr. McGranery's mind, nor do I have any way of 
knowing what he said or did to other members of the Immigration and 
Naturalization Service. All that I would ever have any knowledge of 
would be what was told to me. | 

Q. Or what you read in the public press? A. Well, it may be 
that I read things in the public press and it may be that I remember 
them and it may be that I didn't, and it may be that Mr. McGranery 
subsequently said that was his understanding of the program or that is 
what he intended to imply. But I might not have known about it and I 
might not have attached what his statement was to what I had previously 
read, and I might not have even, at that, accurately remembered what 








I had previously read. That is, I have no personal knowl edge now of 
having known of the objectives of his program, nor do I know of his 
having said that the New York Times accurately stated that, nor do I 
know whether or not at the time that he stated this in the Accardi case 
it would have any effect on my knowledge of the previous program. 

Q. Iam not at all clear that I understand your answer. Do 
you mean you don't have any recollection of it now or that you never 
had? A. The recollection that I have is just vaguely of having known 
about the program having been announced, and vaguely knowing that Mr. 
McGranery appeared in the Accardi case, but in so far as my having any 
instructions or feeling any change in my policy or conductjas a result of 
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what I read, I have no knowledge of that now. That is, I wouldn't be 
influenced in my conduct in this hearing by anything I had read in the 
newspaper, consciously anyhow. 

Q. In this proceeding the Government admits that the plaintiff 
was included within the Attorney General's program sometime in 
January of 1953 and then on January 23, 1953 the field office was so ad- 
vised that he was included within the program. 


You have admitted in your answers to written interrogatories 


that sometime prior to the rendition of your decision in this case you 
were advised either in writing or orally that Parisi was on the Attorney 
General's List. Do you remember that? A. I think that is correct, 
and I do remember I made some answer to interrogatories, and I think 
that is correct. 

Q. Do you now recall whether you were advised in writing or 
orally ? 

I think your interrogatories, your answer says that you are 
not sure whether it was in writing or orally. A. I don't remember 
whether I was advised in writing or orally. Probably the most logical 
way that I would have been conscious of the fact that it was on the Attorney 
General's List would be a statement during the proceeding by the examin- 
ing officer that he would like to be advised of my activities in so far as 
the hearing was concerned, the re-scheduling of it or the degree of, 
say, completion of the opinion or something of that nature, because he 
was called upon to’ make a report from time to time to his superiors as 
to the progress of the case. 

Q. Well, you said a while ago that you got a written list of 
people on the Attorney General's List. A. No, I didn't say that, really. 
I said sometime during the course of the time that there was an Attorney 
General's List, I was given a list by another employee of the office and 
I don't know what the list said other than the names and the file numbers. 
Now, I don’t know whether that was before or after this proceeding. 

Q. Well,’ that is exactly what Iam driving at. A. AndI don't 
remember now the names that were on the list. I know that the names 
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that were on the list included names that I was not familiar with, in- 
volving actions of one nature or another that I was not involved in. 

Q. Well, then do I understand your testimony, to the best of 
your recollection you would have been advised during the course of this 
administrative hearing that Parisi was on the list, and would that have 
been by Mr. Perlovsky? He was the examining officer. A. | I probably 
wouldn't be advised that it was on the list. I may have. However, in 
the case of Williamson, I never knew that that was on the list until 
sometime after I had completed my part of the proceeding, and then 
only as a result of being told that he had been on the list and that that 
was one of the reasons why his case was expeditiously handled. 

Q. Well, I would like to know what your best recollection is 
as to exactly when you got the information about Parisi and by whom or 
from whom. A. I don't remember but I would say that it probably 
came from Mr. Perlovsky during the course of the proceeding, which, 





as Iremember, started and was continued to allow him to complete an 
application for suspension of deportation, and undoubtedly during the 
interim, if I didn't know about it previously, I would have learned that 
Mr. Perlovsky was interested in knowing the current state of the pro- 
ceedings for his three-weeks report that he was to make to his superiors. 
Q. Would you have been advised in the presence of counsel for 
Parisi of that fact, or would that have been more or less of an inter- 
office communication to you privately? A. I wouldn't be advised in the 





presence of counsel. I would probably have been asked at sometime 
during the day by Mr. Perlovsky what progress was being made in the 
Parisi neighborhood investigation or in the completion of the application 
for suspension, and I would have told him that I either had received it 
and had referred it to the investigative section for a neigkborhood in- 
vestigation, or I would have told him something in regard to|the pro- 
gress of the neighborhood investigation if I had any information on it. 
And as a result of his inquiry he wouldn't have said that he wanted it 
for the Attorney General's List, he would have told me that it was for a 
three-weeks report that he was called upon to make, and I would infer 








114 

from that that it may be that it was for the Attorney General's List. 

Q. You weren't told of it any more definitely than that? 
A. I think that during the course of the proceedings I did learn that he 
was on the Attorney General's list, or I concluded it from things that 
happened, but I can't now remember how I learned of it. 

Q. Well, what about some of the other cases? Weren't you 
told more definitely in an outright manner that the man was on the 


Attorney General's List? A. ThatI can't remember. In some cases 


I am sure I knew that they were on the Attorney General's List. 

Q. You mentioned that you knew that Lias was on the Attorney 
General's List. A. Yes. And there again because of the time it took 
from the start of the hearing until the finish of the hearing there were 
several continuances and a period of, as I remember it, a year or so 
elapsed and constantly during that period of time there was a need for 
current information on the progress of the proceedings, and the same 
thing held true in the Larocca case. 

Q. Didn't you know in any of these even before you went into 
the hearing room, the first day of the hearing? A. I never knew in the 
case of Williamson, I know that, and it may have been that during the 
course of the other hearings I might have known that some of them were 
on the list but I might not have known that they were on the list, I don't 
know. I don't remember now in any individual case. There were four or 
five others that I can remember of. There was Marco Reginelli, there 
was Joseph Dagostina, then there were a couple others whose names I 
have forgotten now. But in some cases I knew that we would expeditiously 
handle them because they were on the Attorney General's List, but I 
can't remember when I learned of them. 

Q. Were you at any time prior to the hearing or prior to your 
decision in the Parisi case advised that he was a racketeer by any offi- 
cials in the Immigration Service, either in writing or orally? A. I 
can't remember of having been advised that he was a racketeer by any- 
body in the Immigration Service who was my superior or by any other 
manner, and it may have been that somebody in talking to me may have 
mentioned that there was an indication he was a racketeer. But there 
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again I can't remember that. | 
Q. Can you explain why it was that the list of ‘iinae s on the 

Attorney General's List was considered confidential? A. Na, I can't. 
Of course, that decision was made by somebody some place else, and 

as to whether or not it was confidential I can't say again. It does seem 


to me that I did read about certain names in the newspaper which indi- 





cated there was very little of a confidential nature about those. 

Q. Prior to your decision were you advised by anyone in the 
Immigration Service that Parisi was a close associate of Anastasia or 
Joe Adonis? A. No. I think that the record of the hearing will show 
that Mr. Parisi was working as the manager of a dress shop in Hazleton, 
and I think that the cross-examination of Mr. Parisi on his application 
for suspension of deportation will show that he may have been questioned 
as to whether or not he knew Mr. Anastasia, who was reputed to own a 
share of a dress factory there, and I think Mr. Parisi's testimony was 
something to the effect that he either had not seen him for a long time 
or he had nothing to do with the business, or something of that nature. 

I know that I didn't attach any significance to it, and I certainly didn't 
think any more or less of Mr. Parisi because of the questions and the 
answers given. 

Q. Prior to the rendition of your decision were you told by 
anyone that Parisi was at one time associated with Murder, Inc. ? 

A. I don't remember that. I do remember in the report submitted by 
the Immigration Service there was a transcript of a trial or what pur- 





ported to be a transcript of a trial in which it appeared that Parisi was 
a defendant in New York. I am satisfied he was a defendant in this case. 
Now, whether or not there is anything in that to indicate that he was 
associated or involved in Murder, Incorporated, I don't remember. It 
may be however. 
Q. At the time of Parisi's arrest and deportation proceedings 


in February, 1953, did you read the newspaper accounts of that event? 


A. I did read the newspaper accounts of that event, yes. 
@. And would that have been the Philadelphia Inquirer? A. It 
may have been the Inquirer or the Bulletin. I can remember of reading 


j 
| 
| 


| 
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one article, it was about three or four inches long, I would say, and it 
dealt with -- I think Mr. Murray's name was mentioned. 

Q. Mr. who? A. Murray. I can't remember now whether 
that was in connection with his arrest or his release on parole, or under 
what manner it was involved. 

BY MR. RAFFERTY: 

Q. May I interrupt and ask, Mr. Murray -- are you referring 
to Mr. Charles Murray? A. No, this man's name is John Murray. 

He still works for our Service. At that time he was the officer in charge 

of our office at Wilkes-Barre, Pennsylvania, and, as I remember, the 

service of that Warrant of Arrest would come within the jurisdiction 

of his authority. And it seems to me, if Iam correct, the arrest was 

actually made by a Mr. Coughlin with the assistance of the State Police, 

and Mr. Murray arranged for the man's bail. But I am not sure of that. 
BY MR. WASSERMAN: 

Q. If I told you that there was a front-page story in the 
Philadelphia Inquirer of the following day, February 10 and none to my 
knowledge in the Bulletin, would that refresh your recollection as to 
which paper you had read? A. No, because it may well have been that 
I saw a piece from a Hazleton paper, too, or it may have been that I 
saw a piece from one other newspaper. But I believe that I did read 
that article in the Inquirer, yes, but I can't remember of it being a front- 
page story, and it may well have been that it was on the day or two days 
after he was arrested. ButIam sure that I read about it in the news- 
paper. 

Q. Well, after reading that article in the newspaper would 
you have reached any conclusion as to whether or not Parisi was on the 
Attorney General's List? A. Not unless that article said that he was 
on the Attorney General's List. That is, the fact that it was in the news- 


paper wouldn't necessarily mean it was on the Attorney General's List. 
Q. Well, if it referred to him as a trigger man of Murder, Inc., 

would that have led to any conclusion on your part as to whether or not 

he was on the Attorney General's List? A. No, I don't think so. That 
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is, we see lots of newspaper articles about people; some of them at 
that time were Naturalization cases. I couldn't conclude from the fact 
that it appeared in the newspaper that they were on the Attorney General's 
List, nor would I conclude from the statement there in the newspaper, if 
you read it correctly, that that would be sufficient to put him on the 
Attorney General's List. I don't know what the standards were for a 


man to get on the Attorney General's List. | 





Q. Do you recall when you were first advised to preside over 
Parisi's hearing? A. I think that I probably received a copy of the 
notification to counsel that the hearing had been scheduled for a parti- 
cular day. Up until then there would be nothing to indicate whether I 
would be the presiding officer or somebody else might be the presiding 
officer. | 

Q. Well, at that time how many presiding officers did you 
have in the Philadelphia area? A. By "that time," what do you have 
reference to? | 





Q. He was arrested in February of 1953. I think the hearing 
was held -- let me get the exact date -- I think it is March, the first 
hearing. A. At that time, February or March, 1953, I was'the only 
hearing officer that was regularly assigned to the Philadelphia office. 
Herman Williams in our Pittsburgh office was assigned to Pittsburgh 
but spent half of his time, as I remember it, in Philadelphia, So it 
could be that until it was assigned to me it would be assigned to him or 
to any other officer that may come to the office. | 


Undoubtedly I didn't know that it was going to be my hearing 


until I received a copy of the notice of the hearing. And actually in lots 
of cases even after I have received the first notice there is a post- 
ponement and a substitution of hearing officers for one reason or another. 
Q. Prior to the first hearing in the case, which was in March 
of 1953, did you have any conversations with anyone in the Immigration 
Service about the case? A. Oh, yes, yes. I would have to talk it over 
with a stenographer to make sure one was going to be available on that 
particular day, and I would have to talk it over with the docket clerk to 
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see how much time was going to be laid out for that particular hearing, 
and I would undoubtedly be also in communication with the examining 
officer for the purpose of scheduling time for the hearing, and it may 
well have been that the district director would have told me that I could 
expect that visitors would be present at a hearing if he had declared it 
to be of the type that should be open to the public. It may too have been 
that I received a request from counsel for one reason or another for a 
postponement, and it may have been that I received other instructions. 
Those things happen in cases. But I don't remember in this particular 
case who I talked it over with. It could have been any of a dozen or it 
could have been all of those people. 

Q. Well, you don't remember any specific conversations ‘other 
than the ones you have mentioned? A. In this particular case before 
the hearing, no. 

Q. Prior to the decision in this case you received a confi- 


dential report. I am not going to ask you about the contents of it at this 
point. Do you recall that? A. Right now I don't recall it but people tell 


me I did, and if they say I did I undoubtedly did, because I received 
confidential reports in lots of cases. 

Q. Well, now wait. Let us go back on that. You have stated 
so under oath yourself. A. That may well be now. That is, I don't 
remember now of anybody handing me a confidential report. It may 
have been that at some time if I made such a statement it was previously 
and I could remember at that time having received such a thing. 

MR. RAFFERTY: May I object in so far as your first question 
is concerned. You stated to him that did he recall receiving a confidential 
report prior to the hearing, and then you went on to state that he had ad- 
mitted so in his interrogatory. His interrogatory Says that prior to 
rendering a decision he received a copy of the report. 

MR. WASSERMAN: I stand corrected to that report. 

THE WITNESS: I will accept that then, counsel, that I did 
receive a confidential report. 

BY MR. WASSERMAN: 
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Q. But you have stated under oath, "Yes, a report stamped 
confidential was furnished to me by Government representative. is 

Now you don't seem to remember that. A. I can't remember 
now the report being stamped confidential. I can't remember how the 
envelope was designated. At that time that maybe I could have read it 
as being stamped confidential. | 

Q. Well, you stated this under oath on August 17,1955. Do 
you mean your memory has slipped since that time? A. From August 
17, 1955 to November 1, 1957 two years have elapsed and I can't 
remember some of the things today that I knew then because} they were 
fresher in my memory. 

Remember during that period of time I have seen an awful lot 
more cases and an awful lot more activity has developed. | 

Q. Have you any recollection as to when you specifically re- 
ceived this confidential report? A. I don't but it would be after the 
hearing was concluded and before I prepared an opinion. | 

Q. Are you merely assuming that at the moment? A. Well, I 
am assuming it based upon my custom and the habits and the policy of the 


Service. If there was anything of a confidential nature to be; given to me, 


it would be given after the conclusion of the hearing and before I ever 


rendered an opinion. 
Q. Where would it be given to you physically? ie it be 
given to you in the presence of opposing counsel, let's say? A. I can't 





remember of ever having received one in the presence of opposing 
counsel, no. ! 
Q. So that it would be after the hearing was not only closed but 


opposing counsel had left the room? A. Yes. And not only that, it would 





probably not be given to me until after the hearing had been transcribed 
by the stenographer. ! 
Q. So that it would have been done within the confines of the 
Immigration Service in a secret manner or a confidential manner, even 
the handing, of the report to you? A. Well, it would be done openly by 
the person who gave it to me but within the confines of the offices of the 
Immigration Service. 
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Q. This report that was given to you, was it given to you by 
Morris Perlovsky? A. I can't remember of his having given it to me, 
but it originated with him. It either came to me directly by his handing 
it to me or by his giving it to the young lady, the docket clerk who was 
handling my affairs, or possibly giving it to the stenographer who 
transcribed the hearing, to have it included in the hearing, in the record 
file or in the file of the Service. 

Q. I would also like to know about the practice after you have 
rendered your decision. I would like to know about this case, if you 
remember. 


After you render your decision in a case where there is a 
confidential report, as you heard, is that filed together with the confi- 
dential report transmitted to the Board of Immigration Appeals where 
an appeal is taken? 

If you can confine yourself to this case, I would prefer your 
answer to be directed to this case. A. Well, Mr. Wasserman, I am 
not going to be able to confine myself to this case. But in a general sort 


of a way, at that time, that is 1952, 1953 -- 

Q. No, this was 1954, I think. A. Al right. Let us go into 
1954. | 

Q. Your decision was rendered -- wait a minute. I want to 
give you the exact date so that there is no dispute about it. I think the 
decision was November, 1953, your decision. 

MR. RAFFERTY: My recollection is that it was in November, 
1953, but I don't have the official record here. 

MR. WASSERMAN: November 4,1953 was the date of your 
decision. | 

THE WITNESS: As I remember, at that time the transmittal 
of the record file to the Board of Immigration Appeals upon appeal was 
prepared by Mrs. O'Reilly, who was, I guess you call her the docket 
clerk, and she would transmit that record file to the Board. There was, 
however, a time when that policy was changed and the Special inquiry 
officer was called upon to prepare the record file and all the documents 
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and the other things that went with it for transmittal to the Board, and 
he then would give them to Mr. Braden, who at that time I think was a 
district adjudications officer or some succeeding name, and he actually 
was the one that put them in the mail, or his girl or his clerk, 

Q. Do you have any information as to whether or not the confi- 
dential file went along with the record file to the board? A. I can't say 
that Ido, no. There were times that I did put confidential files in with 
the record file, and all stamped, and it was sent down administratively 
to the administrative assistant, and what he did with it after that I don't 
know. Whether or not he ever gave it to the Board I don't know. 

Q. The administrative assistant to whom? A. To the Board 
of Immigration Appeals. | 

Q. Did you get back the file after the Board of Immigration 
Appeals rendered its decision in this case? A. Usually I wouldn't get 
the file back. I might get a copy of the opinion. If it was a case that was 
remanded back for a reopen hearing I would get the record file back. 

But normally it would be administratively within the Immigration Service, 
and it would probably go to whoever had custody of the Service's file at 
the time that the decision was rendered and the record file mailed back 
to the office. But I seldom received one back and would never get it back 
direct from the Board, it would be sent back administratively through 

the Service or organization. | 

Q. On my next question I merely want first a yes or|no answer. 
Somewhere along the line Mr. Rafferty is going to object. ! 

Do you recall what was in the confidential report which was 
given to you in this case? 

MR. RAFFERTY: I will object to that on the grounds that the 
confidential documents are privileged. 

MR. WASSERMAN: And you don't even want him to say yes or 
no, whether he recalls? | 

All I want is a yes or no answer. 

MR. RAFFERTY: Go ahead. If you can answer it, go ahead. 

THE WITNESS: I can't now remember any of the documents 


that were in that confidential report, or any other confidential report 
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that I have ever seen. 
BY MR. WASSERMAN: 
Q. Did you or anyone else in the Immigration to your know- 
ledge discuss the Parisi case with newspaper reporters? A. Undoubtedly 
I discussed it with the newspaper reporters who were ‘present at the 


hearing, and who asked questions about the evidence that was being 
presented, specially that portion of it that was new to them, they never 


having been to an Immigration proceeding previously. I can remember 
that there were newspaper reporters present on that day and there was, 
it seems to me, photographers in the corridor taking pictures. But 
other than that I can't say. 

Q. Do you know whether or not Carl Zimmerman, the district 
director, had any discussions with newspaper reporters about the case? 
A. I don't know. But I would presume that he may have because we would 
normally refer any newspaper reporter to him, who came to the office 
looking for information. 

Q. Do you know whether or not he would have had any conver- 
sations with newspaper reporters right after Parisi's arrest? A. I don't 
know that but I would presume that he would have, yes. 

Q. Do you know whether or not any record is kept by the Im- 
migration Service of the confidential information that was transmitted 
to the Board? A. I don't know that in this particular case. Since I 
started doing investigative work I have seen files in which there was a 
list of material, but Iam not sure whether or not that was for a confi- 
dential report or not. 

MR. WASSERMAN: I have no further questions. 

CROSS-EXAMINATION 
BY MR. RAFFERTY: 

Q. At the time of the hearing there were actually two questions 
that you were confronted with; isn't that correct? A. That is correct. 

Q. And they were firstly, whether or not Parisi was subject 
to deportation. A. On the charge appearing in the warrant of arrest 
or other charges lodged against him during the course of the hearing, yes. 
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Q. And then you determined, and it was not controverted even 
at the time of the hearing, that he was arrested in 1926 and convicted of 
a violation of the Harrison Narcotic Act? A. As I remember, that is 
correct, yes, sir. | 
32 Q. That in and of itself would subject him to gesdeletion pro- 
ceedings? A. Not only that but upon that conviction a warrant of depor- 
tation could be issued in the absence of a pardon from that i ea 
crime. 
Q. So the confidential information, if it was used, ee only 
enter into the picture in so far as his application for suspension of de- 
portation; is that correct? A. That is correct. 
Q. If you had used the confidential information that Mr. 
Wasserman had referred to, would you have incorporated it in your 





memorandum opinion and decision? A. I did use it to this extent: That 
I read it, as I read all material that is submitted to me in connection 


with every proceeding. 
Q. Let me reword my question. | 
After reading it, if you had accepted it into evidence and used it 
to benefit your opinion, would you have referred to it in your final opinion 
as a basis for your decision? A. Yes. If what was in the confidential 


report in any way had any bearing upon the opinion that I cra I 





would have said so in the opinion, yes. 

Q. The trial transcript that he referred to, that was contained 
in the certified record or contained in the record that was submitted at 
the time of the proceedings, did you refuse to consider that, and didn't 
you so state in your opinion that that was not a basis for your final de- 
termination? A. That is right. That is you mean the trial, the trans- 
cript of the trial in which Mr. Parisi participated in New York. 

Q. That is right, the murder charge. A. Yes, I rejected that 
after receiving it and reading it in the belief that the subject had not been 





given an opportunity to answer the charges that were brought against 
him, and I felt that anything of a detrimental nature in that transcript 


should not be chargeable against Mr. Parisi in this particular proceeding 
because of his inability to answer at that time; and that while he might 
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-have any opportunity to answer it during my proceeding, that still would 


not be the same as though he had an opportunity to answer it during the 
proceeding in the New York court, and I didn't consider that evidence 
whatsoever in arriving at an opinion on his moral character. 

MR. RAFFERTY: I have nothing further. 

REDIRECT EXAMINATION 
BY MR. WASSERMAN: 

Q. Have you ever rendered an opinion in any case in which you 
utilized confidential information but didn't refer to it in the opinion? 

A. No, no. If I did, I used the confidential information, I would have 
referred to it in the opinion and said that as a result of the confidential 
information coming to me I would feel that the exceptional remedy of 
suspension of deportation should not be granted the subject. 

Q. Is that a universal practice throughout the Service? A. I 
don't imagine it is, but I felt it was a fair practice on my part anyhow. 

Q. If you were told that a man was on the Attorney General's 
List you would never refer to that in an opinion, would you? A. No, I 
can't imagine ever referring to that. Iam sure I never did. I wouldn't 
tend to anyhow. And the fact that he was on the Attorney General's List 
wouldn't have any bearing in my decision. 

Q. You mean you wouldn't be consciously or subconsciously 
influenced by the fact that the man was on the Attorney General's List ? 

MR. RAFFERTY: I object to that question, just the phrasing 
of it. I don't know whether he would know whether he was subconsciously 
aware or not. 

MR. WASSERMAN: I don't know whether he would either. 

MR. RAFFERTY: I don't think anyone would. 

THE WITNESS: I was going to say, counsel, I wouldn't inten- 
tionally let my feelings be swayed one way or the other by the fact that 
the man's name was or was not on the Attorney General's List. 

I did have at times other cases in which the subjects were on 
the Attorney General's List and I terminated two of those proceedings, 
knowing that the man was in one case not subject to deportation on the 
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charge in the warrant of arrest, that is the case of Reginelli, and in the 





other case that the man had gotten a pardon and, therefore, was no 
longer subject to deportation. And both of those cases were, as I under- 
stood it, on the Attorney General's List for expeditious handling. 

Q. Had you ever granted a suspension in any case where a man 
was on the Attorney General's List? A. I can't remember whether or 
not the subjects applied for suspension in other cases, but I do know that 
the Williamson case that I referred to previously, the subject did not 
apply for a suspension. In the Lias case the subject did not apply for a 


suspension. I can't remember in other cases whether or not there 





was an application for a suspension. | 
Q. Were you ever in any case given confidential information 
which related to deportability? A. I can't remember of ever having 
received any evidence that had any bearing on deportability, which was 
labeled with the confidential nature. | 
Q. Well, how can you say at this time that the confidential 
information in this case didn't relate to deportability when you don't even 
remember what the confidential information was? A. Well} I can say 
this, that I can't remember of ever having received any confidential 
information that had any bearing upon deportability or on alienage. So 
that if I never did receive any confidential information that had a bearing 
on alienage or deportability it certainly would follow that I can't remember 
in this case of having received any information which would have any 
bearing on alienage or deportability. | 
Q. You are basing it on the view that you aever received it in 
any other case? A, Ihave never received it not only in this case, in 
any other case, but in any case that I have ever had anything to do with. 
Q. If the Service had confidential information relating to de- 
portability, would they withhold it from you? A. I don't know what 
the Service would do because that would be a Service policy of which I 





would have no knowledge. | 
Q. Well, you know what the policy is today, don't you? A. Well, 

in so far as my knowledge of the Service policy is concerned, it would 

be that any evidence in regard to alienage and deportability that is to be 
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submitted will go into the record hearing and it will be made public. 

Q. That is the policy today? A. So far as I know that has 
always been the policy. I have never heard anything to the contrary. 

Q. If the Service had confidential information that Parisi was 
a racketeer, would they have given that information to you in the confi- 
dential manner, ina confidential report? A. I couldn't say. 

Q. Or would it be withheld? A. I couldn't say whether they 
would or not. I don't know what the Service policy on that matter would 
be. ' 

Q. If they had confidential information that he was tied up with 
Murder, Inc., or with Anastasia or Adonis would they have withheld 
that information from you or would they have given it to you in a confi- 
dential report? A. I can't say again what they would have done. 

MR. WASSERMAN: I have no further questions. 

(Witness excused. ) 
38 MORRIS PERLOVSKY, having been duly sworn, was examined 
and testified as follows: 
DIRECT EXAMINATION 
BY MR. WASSERMAN: 

Q. Mr. Perlovsky, are you employed by the Immigration 
Service? A. Iam. 

Q. In what capacity? A. Investigator. 

Q. How long have you been so employed approximately ? 

A. I have been employed with the Service for over 29 years. 


Q. Were you an investigator and assigned as examining offi- 
cer in the Parisi case in 1953? A. I was. 


Q. Do you recall whether or not there was a confidential re- 
port with reference to Mr. Parisi which you had in your possession at 
one time? A. Do you mean in connection with this hearing? 

Q. Yes. A. I believe there was. 

Q. And did you or did someone at your directions give that 

- confidential report to Mr. Matson, the hearing officer? A. I believe so. 
This happened about four years ago but to the best of my recollection I 
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believe I gave Mr. Matson a confidential envelope in connection with the 


case. | 


Q. What is your best recollection? Did you physically hand 





him the report or just what was the mechanics as far as you recall ? 
If you can't recall, what is your general practice on it? A. Well, I 





have no present recollection of physically handing Mr. Matson a confi- 
dential envelope. But it was the practice then, in accordance with out- 
standing regulations, to furnish a hearing officer with confidential infor- 
mation that we might have and that we thought might be material to the 
issue of any application for discretionary relief which might have been 
made in the case. | 
AsI recall now, it was my practice then if such information did 
exist in a case, and we wanted it considered in connection with dis- 
cretionary relief, to hand the hearing officer the envelope immediately 
after the conclusion of the hearing. | 
I don't know whether I did so in the Parisi case or not. 
Let us put it this way: I don't remember now whether I did 
exactly that in the Parisi case. | 
Q. If there had been no application for suspension would you 
have still handed him the report? A. Absolutely not. The reason for it 
is this. I myself have always been sensitive with respect to things like 
that, and that the hearing officer should not have available any confi- 
dential information that could be made record information for considera- 
tion in connection with the deportation phase of the case, and I was 
guided by the rule then, and I think it was 244.3 8 CFR, which authorized 
the use of confidential information in considering and limited only to 





any issue of discretionary relief. | 
Q. Well, do you recall what the confidential report stated in 
this particular case, without giving me the contents of it? A. No. 
MR. RAFFERTY: I will object on the grounds that it is 
privileged. | 
THE WITNESS: I do not. 
BY MR. WASSERMAN: 
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@. Could you now state with definiteness that the confidential 
report contained nothing with regard to Parisi's deportability? A. I 
really don't under the specific nature of the question. 

Let me put it this way: I at no time, and I say this unqualifiedly 
because I am certain of what I abided by, and I still abide by those prin- 
ciples, that I ever gave a hearing officer in any case in which I partici- 
pated any confidential information for the purpose of having it considered 
with the deportation phase of the case. 

Q. But when the hearing officer was to render his opinion, he 
had to consider two phases at the same time, deportability and suspen- 
sion of deportation; isn't that correct? A. Well, let me say this, Mr. 
Wasserman, I am not actually in position to say what a hearing officer 
might think. I will say this, that in the main these reports had to do 
solely with conductivity and behavior as relating to moral character on 
the issue of discretionary relief and nothing else. That was the main 
and only purpose for which I would offer confidential information to a 
hearing officer. 

Q. But you were in a position to confine the statements in the 
confidential report so that if it contained any material regarding deport- 
ability, that portion was deleted? A. Well, I can answer that I guess in 
the case of Mr. Parisi. I know and I remember that the charges were 
based on a narcotic violation that occurred sometime, so many years 
back, and that the issue of deportability was well settled, let me put it 
this way, that the evidence supported the charge, as far as I was con- 
cerned, that there was no other issue but discretionary relief, and that 
any information that I might have had and might have given to the hear- 
ing officer in confidence was solely as to conduct behavior as relating to 
moral character. 

Q. Well,| you do know that Parisi did not concede deportability. 
There was an issue of deportability in the case at the time. A. I don't 
remember that Parisi or anyone for him actually conceded for the re- 
cord that he was deportable on the charge, no. 

MR. RAFFERTY: May I interrupt into the record that it was a 


legal issue, was it not, rather than a factual issue? 
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MR. WASSERMAN: Yes, it was a legal issue. 
BY MR. WASSERMAN: 

Q. Do you now remember whether or not the confidential 
report discussed anything about the narcotic conviction? A, I don't 
remember. | 

Q. Do you know what happened to that confidential report 
physically? Was it transmitted to the Board of Immigration Appeals, 
to your knowledge? A. I have no way of knowing. ! 

Q. Do you know what the practice was? A. I think that it 


might have been then the practice for it to arrive with the record but I 


am not sure. 

Q. Was there ever a practice to send that on to the Board of 
Immigration Appeals where it was considered by the hearing officer? 
A. Do you mean generally? ! 

Q. Generally. 

To refresh your recollection let's start today. Suppose today 
you had a deportation hearing and you submitted a confidential report to 
the hearing officer, would that confidential report go to the Board of 
Immigration Appeals? A. Put it this way, that the practice today is 
this, that first I must get, and I think you know under the regulation, 
the Commissioner's approval to use non-record information, | and if I do 
use it I would make a statement for the record that I am furnishing the 
hearing officer with confidential information solely for in connection 








with the relief application and, obviously consideration. It probably 
would ride with the record. But I am not any transmitting official sol 
don't know. But we do in the cases, when it is used today at a hearing 
it is mentioned in the hearing. | 
Q. It is mentioned in the record? A. Yes. Well, that is it. 
Q. There has been an alteration in practice to that extent? 
A. Yes. | 
Q. I mean at the time of the Parisi hearing it was not mentioned 
on the record that confidential information was being offered? A. I don't 


believe so. 
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Q. And your best information would be that the confidential 
information at that time was transmitted to the Board as well as it is 
today? A. Well, I have no way of knowing that, Mr. Wasserman, from 
my own personal knowledge. As a matter of fact, I would say this, that 
when the hearing was concluded I lost control of the file. 

Q. Well, who would have known at that time? A. Well, we 
may have had some form of processing unit, not in a technical sense 
because I don't know that actually, but somebody involved in processing. 

Q. Is there a way of discovering today whether or not the 
confidential report went on to the Board of Immigration Appeals? Iam 
talking about this case. 

MR. RAFFERTY: If you know. 

THE WITNESS: Well, I don't know actually. 

BY MR. WASSERMAN: 

Q. Who would be in a position to know? A. Whoever trans- 
mitted it actually, and I don't know who did that. 

Q. Is there any way of checking it up? 

45 Suppose you were asked to check that up, who would you go to, 
how would you find out? A. Well, let's see. Actually I don't know and 
I will tell you why. We never had in Philadelphia a fixed, what I would 
call expulsion unit and processing unit because we weren't that big. 
Now, whatever setup we had it was fluid. 

I know that my designations were sometimes Deportation 


Examiner and then Naturalization Examiner and then Hearing Examiner 


and then Investigator, and my duties would change, they would fluctuate. 
Naturally, I really couldn't recall now who it was that did those things 
at the time of the Parisi hearing. 
MR. WASSERMAN: I have no further questions. 
MR. RAFFERTY: I have none. 
(Witness excused. ) 
(Adjourned at 12:35 P. M.) 


* * * * 
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EXHIBIT 8 


THE PHILADELPHIA INQUIRER 
October 3, 1952 


M'GRANERY ACTS TO OUST 100 | 
ALIEN RACKETEERS; CALLS | 
CHAPLIN "UNSAVORY" | 


Washington, Oct. 2 -- Attorney General James P. McGranery dis- 
closed today a Justice Department drive to deport 100 foreign-born 


"unsavory characters" who have been operating rackets and have waxed 
wealthy on their underworld connections. | 
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EXHIBIT 9 


FOR IMMEDIATE RELEASE 
THURSDAY, NOVEMBER 5, 1953 


DEPARTMENT OF JUSTICE | 

Attorney General Herbert Brownell, Jr. announced today that a 
deportation order has been entered against Gioacchino Parisi, Hazleton, 
Pennsylvania, racketeer. | 
The order was entered by a Special Inquiry Officer of the Im- 
migration and Naturalization Service after hearing of evidence against 





him. He had been arrested for deportation earlier this year, 
Born March 19, 1899 at Ragnaia, Reggio, Calabria, Italy, he 
came to this country July 13, 1920. | 


The deportation order was based on his convictions for viola- 


tions of the Narcotics Act. His record of a long succession of arrests 

began in 1926 when he was convicted of such a violation and sentenced 
to six years’ imprisonment. His record involved offenses in New York 
City and in various sections of Pennsylvania. 





He has been described as a close associate of Albert Anastasia 


and Joe Adonis. | 
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EXHIBIT 10 


ANNUAL REPORT OF THE 
IMMIGRATION AND NATURALIZATION SERVICE 
UNITED STATES DEPARTMENT OF JUSTICE 
WASHINGTON, D. C. 


For the Fiscal Year ended June 30, 1953 


p. 357 
During the past fiscal year under a special program of the 


Attorney General the Service intensified its efforts to expel from the 


country all notorious subversive racketeers, and other criminal aliens. 
This comprehensive and vigorous program designed to denaturalize 
and deport such classes of aliens has been, and continues to be, en- 
forced to the limits of the investigative resources available to the 
Service. 


* * * * 


EXHIBIT 11 A-8196763 - 
District Director, Philadelphia, Pennsylvania. January 23, 1953 


Raymond F. Farrell, , Assistant Commissioner 
Investigations Division, Central Office 


JACK PARISI, aliases Gioacchino Parisi, John Palermo, 
Anthony Pulli, Jack Parise, Jack R. Parisi, Jackina Parisi 


There is attached hereto 2 memorandum brief from the Director, 
Federal Bureau of Investigation, to which is attached the complete crim- 
inal record of the subject as it is reflected in the files of that Bureau. 

The Attorney General's office has directed that this case be 
included in the program of denaturalization and deportation of certain 
racketeers. You are therefore requested to institute an immediate 
investigation and to make weekly reports of progress in accordance 
with previously issued instructions. 

Subject’s file is furnished herewith on a loan basis. Enclosures 


** * *¥ * Ke KK K 





133 
EXHIBIT 12 = [7A] 


FOR IMMEDIATE RELEASE: 
Thursday, December 18, 1952 


DEPARTMENT OF JUSTICE 
Attorney General James P. McGranery announced today, that a 
complaint charging Hyman Pincus of New York and Miami, Florida with 
false claim to United States citizenship has been filed with a'U.S. Com- 


missioner at Miami, Florida. The complaint was filed by the Immigra- 


tion and Naturalization Service. | 
Pincus was arrested in New York December 3, 1952/for deporta- 
tion by Immigration and Naturalization Service officers. The arrest was 


in connection with the denaturalization and deportation drive instituted 
by Mr. McGranery against undesirable aliens engaged in racketeering 


and other criminal activities. 

The complaint filed in Miami charges that he falsely claimed 
citizenship October 7, 1950 when returning through Miami after a visit 
to Bimini, B.W.1 The penalty provided for in the statute under which 
the complaint was filed is $1, 000 fine, three years' imprisonment, or 
both. | 





The deportation arrest was made on the basis he not only falsely 
claimed citizenship but had no valid immigration visa or document in lieu 
thereof when he arrived in Miami October 7, 1950 by boat. He claimed 
then to have been naturalized in 1910. He never has been. | 
Pincus, born in Austria, December 20, 1894 originally entered 
this country at New York, January 7, 1900. He allegedly was a hench- 
man and bodyguard of the late ''Waxey" Gordon who was a New York 


racketeer. | 
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EXHIBIT 12 [7B] 


FOR IMMEDIATE RELEASE 
Tuesday, May 19, 1953 


DEPARTMENT OF JUSTICE 
Attorney General Herbert Brownell, Jr. today directed the 
filing of a petition seeking cancellation of the naturalization of Anniello 
Ercole, Brooklyn, New York, on grounds that he failed to make full 
disclosure of his criminal record during naturalization proceedings. 
The petition will be filed soon in the U.S. District Court at 
Brooklyn. 


It was another step in the program calling for denaturalization 
and deportation of racketeers and others in the criminal element who 


were born outside the United States. 

Ercole was born July 17, 1896 in Naples, Italy, and came to 
this country December 2, 1903. He was naturalized in the U.S. District 
Court in New York City, February 1, 1945. 

During the naturalization proceedings, the Attorney General said, 
Ercole testified under oath that he had been arrested and charged with 
violations of law.on several occasions but that his last arrest was in 1930 


and that it was ona charge of possessing firearms. The petition will 
charge that he failed to disclose that he was arrested September 25, 
1943 on a charge of "pool-selling, bookmaking, bets and wagers" in vio- 


lation of New York State laws and that on February 21, 1944, he was 
convicted on this charge and fined $100. 

The Attorney General said that at the final hearing on his 
naturalization petition, February 1, 1945, the court reviewed the police 
record but Ercole did not reveal any of the facts relating to the 1943 
arrest or the 1944 conviction. 
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